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Amelia; without falvage is ordered, ought to be reverfed, Tarmon
and that the Amelia and her cargo ought to be reftored w,

to the claimant, on paying for falvage one-fixth part of Seeman,
the nett value, after deduting therefrom the charges ‘==’
which have been incurred. -

GEORGE WILSON ». RICHARD MASON,
DEVISEE OF GEORGE MASON, Witson
AND v,
RICHARD MASON, DEVISEE OF GEORGE MASON, Mason.

v, Wafte a.nd uh
GEORGE WILSON, iPpropriated

T . o ctucky, in the
‘HESE were writs of error to the diltrict court of year 1780,

the United States, for the diftri® of Kentucky, upoy’ could not be
. lawfully appros

crofs caveats for the fame traét of land. : priated by fur.
. o . Veyalone, withe
The caveat of Wilfon v. Mafon originated in the fu- out a previous

e . s1, legal i
preme court for the diftri®t of Kentucky in.1785, while th%ab::k"z;'gn.

Kentucky was a part of the commonwealth of Virginia, i,

and the record Rates, ¢ that heretofore, viz. ata fupreme A writ of erros
< court for thediftrict of Kentucky, held at Danville in the ipos 2 cavaat,
« faid diftrit, in the month of March, 1785, came George gt cours of
¢« Wilfon and caufed a certain caveat to be entered againft Kentucky dif-
¢ George Mafon, which is in the. following words, viz, tri&, to the

¢ Let no grant iffue to George Mafon, of Fairfax coun- f)‘;"::;“&;‘::;‘
« ty, for 8,300 acres of land, in Jefferfon county, far- gy oo

¢ veyed on the fouth fide of Panther creek, adjoining Netice of an il
¢ another furvey of the-faid Mafon’s, of 8,400 acres, legal “&k’ will
¢ on the upper fide; becaufe the faid George Mafon has ;3 ™ ¢ * ¥
"¢ furveyed the fame contrary to his location, for which A futvey in

¢ caufe, and alfo on account of the vaguenefs of the Kentucky not
¢ entry, George Wilfon claims the fame, or fo much :’;‘t‘“d‘;‘s pgher)
¢ thereof, as interferes with his entry, made on treafury n&?,;d conflie
¢ warrants for 40,026 acres, fpecially made on the gth rutes no'title

¢ d 1 »  whatever; and
day of April, 1784. Entered 25th March, 17857 fofurveyed

. a . remains vacant,

¢ Whereupon; at O&ober term, 1785, 2 fum‘mor}s and liable to be
¢ iffued, commanding the theriff of Fairfax county to appropriated by

- at 1 any perion
¢ fymmon George Mafon te appear at the next March dbog a land-

“ term, to fhew caufe why the 8,300 acres thould not be varrane.
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‘Wirson ¢ granted to George Wilfon, or fo much as interferes

w, <« with his entry for 40,926 acres, made on the gth of
Masov. « April, £784.”
s.._V._J

Afterwards, and aftcr Kentucky became a feparate
ftate, at a court held for the diftrict of Bairdftown, ia
September, 1797, ¢ to which court this fuit had been
¢« rémoved, and the faid George Mafon having departed
« this life, the faid fuit was orded to be revived in the:
« name of Richard Mafon, the devifee of George Mafon
« deceafed,-who was devifee of George Mafon deceafed.”
Richard Mafon then removed the caufe from the {tate
court tp the diftrict court of the United States, for the
diftrict of Kentucky, and it was agreed by the parties,
¢ that the judgment in this caveat (Wilfon v. Mafon) if
« for the plaintiff, fhould be entered up as a judgment
¢¢ for the defendant in the caveat Mafon v. Wilfon: and
s if for the defendant, as a judgment for the plaintiff
¢« in the faid caveat Mafop v. Wilfon,. which fuits are
« crofs caveats between the- parties for the fame land.”
¢« And thereupon came a jury, &c. who, beingreleéted, .
« tried and fworn well and truly to enquire inta fuch falls as
“ mtay be material in this caufe, and not agreed to by the par-
« ties,” found the fpecial verdict -herein after ftated.

The crofs caveat of Richard Mafon . Wilfon was
filed on the 13th of March, 1799, and feems to be in
the nature of a plea or anfwer to the claim of Wilfon:
It is in the following form, viz. ¢ Let no.grant iffue to
« George Wilfon, or his aflignees, on the faid Wilfon’s
-« furvey of 30,000 acres of land lying in Jefferfon coun-
« ty (now Nelfon county) on the fouth fide of Panther
« creck, a branch of Green river, made by virtue of an
« entry dated April the gth, 1784, for 40,926 acres,
¢ upon the five following land-office treafury warrants,
“ No. 17,639, 19,143, 10,614, 19,616, and 12,795,
« Richard Mafon, infant heir and devifee of George
« Mafon, junior, who was heir and devifee of George
« Mafon, efquire, late of Faitfax county, Virgina, a'ci-
i tizen of the commonwealth of Virginia, by Cuthbert
« Banks; his next friend, enters a caveat againft the fame
« for the following caufes : ’

« Becaufe the faid furvey includes a tra& of 8,300
« acres which had been before located and entered by the
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« faid George Mafon in the year 1780, and which tratk
¢ had been altually furveyed for him, the faid George
¢« Mafon, and the certificate of furvey thercof, dated

¢ O&ober 2d, 1783, returned to the county furveyor’s -

¢ office long before the faid George Wilfon made his faid
<« entry; and becaufe the faid entry, made by the faid
¢¢ George Wilfon, on which his faid furvey is founded,
¢ was illegal and fraudulent, the faid George Wilfon
s¢ having knowingly and wilfully located his faid entry
¢ upoa lands which had been aétually before appropriated
s¢ and furveyed for others, as appears by the words of the
« faid Wilfon’s own entry, which begins at the upper
¢ and north-eaft corner of the faid - George Mafon’s
¢ 8,400 acre furvey, on the bank of Panther creck, up-
¢ on which furvey of 8,400 acres, the adjacent {urvey
« made for George Mafon of 8,360 acres, made about the
¢« {fame time, binds, and runs thence fouth 10° eaft (be-
¢ ing the courfe to a fingle degree of the dividing line
¢« between the faid -Mafon’s two tralts of 8,400 and
¢ 8,300 acres) pafling the faid Mafon’s fouth-eaft corner
¢« 2,600 poles north, .80° eaft (which is the courfe toa.
¢ fingle degree of the back line of George-Mafon’s faid
« furvey of histract of 8,300 acres) 3,200 pdles, and off
¢ at right angles, northwardly to the bank of Panther
. % creek 5 -and down the fame, according to the meandérs
s thereof, to the beginning; whereby it includes the
« whole of Richard Mafon’s faid tract of 8,300 acres, as.

-« devifee as aforefaid of George Mafon, as well as fome

¢ other lands which have been previoufly located and fur~
« yeyed for other people ; which above mentioned courfes
¢ could not have been inferted in Wilfon’s entry, in. the
¢ manner they are, without his having beenacquainted
s« with the_faid furveys made by George Mafon before
« mentioned ; the plats and certificates of which, were,
¢ at the time*of Wilfon’s faid entry, in the:county fur-
« veyor’s office} and from which it is evident Wilfon
¢ gained the information by which he made his {pecial
"« entry.” - The original caveat of George Mafon v. Wil-
fon was entered May 6th, 1785,

Mafon’s entries, in the book of entries, were as fol-
fow, viz.

¢« 1780, April 29th, George Mafon enters 8,400 acres
% of land, to begin on Panther creck, on the coff Rde

WiLson

Mason.
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Wivson  « thereof, oppofite to a beech on the weft fide, about
. « four miles above the mouth of the weft fork, and to
MasoN. ¢ run up and down the faid creek, and eaftwardly for

Syt quantity.”

¢« 1780, April 29th, George Mafon enters 8,300 acres,
“to begin at the upper corner of his 8,400 acre entry,
¢« and to run up the creek, on the eaft fide, and back for
¢ guantity.”

« 1780, O&ober 27th, George Mafon defires to make
« his entry of 8,400 acres more fpecial on Panther creek,
¢¢ viz. to begin four miles above the forks of Panther
« creek, where it mouths into Green river, on the eaft:
« fide, running up.and back for quantity.”

The traé&k of 8,400 acres was furveyed on 27th Sep~
tember, 1783, beginning four miles above the mouth of
Panther creek, where it empties into Green river, and
not four miles above the mouth of the weft fork of Pan~
ther creek, as mentioned in his firft entry.. The mouth:
of Panther creek being more than twelve miles below the:
mouth of the weft fork,

The tra&t of 8,300 acres was furveyed on the 2d of
Oc&tober, 1783, adjoining to the furvey of 8,400 acres,
below the mouth of the weft fork, and not above, as it
would have been if furveyed according to the entry of the
29th April, 1780. '

George Wilfon’s ei\try is as follows, viz.

« 1784, April gth, George Wilfon enters 46,026
% acres upon five treafury warrants, No. 17,639, 19,143,
« 10,614, 19,616, 12,795, on the fouth fide of Panther
« creek, a branch of Green river, beginning at the upper
¢« and north-eaft corner of George Mafon’s 8,400 acre
¥ furvey on the bank of Panther creek, which furvey Pe#
« gins, perhaps, about three miles from the mouth’ of
¢ the faid creek and 320. poles upon a direct line gbove
s¢.the mouth of the firft fork of the faid creek from the
¢ mouth, thence running fouth 10° eaft, pafling the faid
¢« Mafon’s fouth-eaft corner 2,600 poles; thence north
% 80° eaft 3,200 poles; thente off at right angles, north-
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« wardly, to the bank of Panther creek, and down the WiLson
« fame, with the feveral meanders thereof, to the place Vs
¢ of beginning.” Masox.
. : v
. Upon four of thofe warrants, 30,000 acres were fur-
veyed for Wilfon on the 2d June, 1784, and located {o
as to comprehend the whole of Mafon’s furvey of 8,300
acres.

" The following fats were agreed to by the counfel for
both parties, viz.

“ 1. We admit that Panther creek hasbeen -known
¢ and called by that name, Panther .creek, generally,
« fince the beginning of the year 1780, and is truly re-
¢ prefented on the plat returned in this caufe, and alfo
< the forks thereof.

¢« 2, That at the diftance of twelve and one quarter
¢ miles and thirty-fix poles, on a diret line from its
« mouth, the fuid creek divides itfclf into two forks, viz.
« the fork marked, on the plat returned inthis caufe, asthe
« weft fork of faxd creek ; -and the other, the fork marked
¢¢ on the plat, Panther creek ; and that from the fize and
« natural defcriptions of thefe forks, they would be re-
« marked and called fuch by ftrangers who fhould explore
¢« the waters of that creek.

. That the faid forks were generally known, and
<« callcd the forks of  Panther creek, from the. begmnmg
¢« of the year 17803 and that they were notorious as
¢ fuch, to all who had acquaintance with the waters in
4 that part of this country.

¢« 4. That i,ni the winter before the faid entries were
« made for faid defendant, the faid agent, Hancock Lee,
« wernt down on Panther creek, and explored the country
o thereabouts ; and encamped thereabouts four "or five
« weeks for that purpofe ; and there were feveral others
¢ in company with him, who all went on the buﬁnefs of
“ uewmg the land in that quarter.

¢ 5. That James Hord was the furveyor who furveyed
s« the faid entries in September and O&tober, 1983.
G
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¢« 6. That Hubbard Taylor was the fpecial attorney of
« the defendant Mafon, for the purpofe of making his
« furveys on Panther creek, among which was the one
¢ now in controverfy, and previous to making faid {urveys,
« the faid Taylor made outa plat of Panther creek, up to
& the forks thereof, by aCtual furvey, for the purpofe of
« (atisfying him{clf how the furvey of the faid defendant
¢ ought to be.made 5 which plat he delivered to the faid
¢ Hord, when he went t6 make the furveys of the faid
¢ lands, for his inftruétion s and by the faid plat the faid
« Hord was inftrulted to make the furveys of the faid
¢« defendant as they are now furveyed. The entries, al-
« fuded to in the 4th fad, are thofe found by the jury
« to have beer made for the defendant, by Hancock Lee,
¢ at the fanie time with that of the land in controver{y.”

The.verdit of the jury was as follows, vlz.

« We of the jury do find the fa&s following for the
« plaintiff, excluding thofe agreed to by the attornies,

¢« g, That the faid Hancock Lee, at the time he made
s« the faid entry for the faid Mafon, did alfo make the
« {everal otner entries for him,

¢ 2. That the pl.s and certificates of furvey lay three
« weeks in the office before they were recorded.

« 3, That at the time of Making out and recording the
o plats of faid furveys, Williarh Mafon was agent to the
« {aid George Mafon, and came to this country for the
« exprefs purpofe of attending to his land bufinefs; and
¢« had power and inftructions to re-furvey any of the faid
« Mafon’s entries, which he fhould find to have been er-
« roneoufly furveyed, or interfering with better claims.

¢« 4. That it was a general prattice in the offices of
« furveyors, when a furyey was found to have been made
« erroneoufly, to make the fame over again at the requeft
 of the parties concerned; and the faid praltice pre-
« vailed alfo in cafes of furveys recorded.

« 5. That when William Mafon came to the furveyor’s
¢¢ office to take out the platsin this cafe, and alfo thole in
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o the other cafes in which George Mafon was conecrned, 'Wivsox
s« the furveyor told him that the entries of the faid George, w.

« the defendant, had been furveyed wrong; and took a Masor.
« pen and, paper and explained to him the calls of the en- Nt i
« tries, and by comparing thein with the furveys, fhewed

« him that they were erroncous; and offered to fend a

« deputy with him, without further or additional ex-

« pence, to make the furveys aright, with which propofal

« the faid William feemed pleafed, and proc¢eded no fut-

o ther in the bufinefs at that time ; but went away and

¢ after fome days came back to the faid office, and told

« the furveyor, that the entries of faid Mafon wete fo

¢« made that they would clath with each other, if furvey-

« ed otherwife than they then were ; and he did not fee

« that the furveys could be amended: whereupon, he

e took out the plats and certificates of furvey to return

« them to the regifter’s office, and actually did fo ; which

« tranfadtion happened at the office of the furveyor,about

s the 12th of September, 1784.

«.6. That the lands, generally, over all the ftate of
« Kentucky, except the land referved by law for entries,
« are involved in difputes, by different entries and fur-
« veys having been made for the fame tralls.

« 4, That it was ufual for the furveyors to furvey en-
o tries agreeable to the dire&tions of the proprietors or
« their agents, when fuch direCtions were given.

¢« 8. That a law, paffed by the affembly of Kentucky
¢ in 1792, prohibited any further entry of land with the
« furveyors, and that ever fince that time no land could
« be appropriated by virtue of land warrants.

« 9. That the praltice of entering for land was 2 ge-
¢ neral ftrife for the beft legal entry.

s 10. That George Mafon’s entry of 8,400 acres, made
« the 17th day of O¢tober, 1780, 1s furveyed on Panther
¢ creek, and a large branch thereof; and not on eithes
« of the main. forks of faid creck, as appears by the plat}
« and that the furvey of 8,300 acres, being the land in
« controverfy, adjoining the laft mentioned furvey, ahove,
« on faid creek, and defcribed in the plat in this caufe by
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« the letters and figures A. E. F. 8, is claimed, by the

¢ defendant Mafon, as a furvey made by the faxd Mafon,

¢ on-an entry of his, dated the 29th day of April, 1780,
« for 8,300 acres of land; is on faid creck and a branch
¢ thereof, and not on either of the main forks, as ap-
¢ pears by the plat.

‘¢ 11. That the place defignated, in the corrected plat,
« by the letter A, on the feuth fide of Panther creek, is
« the place called for, by the plaintiff, as the beginning
s« corner of his entry of 40,926 acres, and deferibed
¢ agreeable to the plat.

¢« 12. That it wasa prallice, in the office of William
¢ My, furvcyor of Jefferfon, with whom the defendant
¢ Mufon’s entries were made, and by whofe deputy fur-
¢ veyor, James Hord, the defendant’s furveys were made,
¢ to alter. furveys difcovered to be crronecus or wrong,
¢ after they werg recorded, and furvey them aright, with-
¢ out further or additional expence to the owners of -fuch
¢ entries, and to procecd on the plats of the amended
¢ {urveys, as the proper plats of the legal furvey.

« 13. That the faid Hord, when on his way to make
¢ faid furveys, called on faxd furvcyor of Jefferfon, for
%« copies of the ‘defendant’s entries, and on feeing them
« was firuck with the variance between the calls of the

~«'entries and his inftructions, in point of location, and

¢« on that account did not return the plats of the faid fur-
¢ veys, until he had feen Hubbard Taylor, and fhewed
¢ them to him, and reprefented his opinion of fuch vari-
¢ ance; but on their being thewn to the faid Taylor, he
¢¢ diretted faid furveys to be returned as they were then
& madc

¢ 14, That the faid Hord was fully informed of the
¢ forks of Panther creek, when he was making faid de-
¢ fendant’s furveys, and faw the fame, and about the
« fame time.at which he made the defendant’s faid fur-
¢ veys, and before he returned from doing the fame.”

(Signed) « Danicel Weifiger, foreman.
« We of the jury do find the following fals for the

¢ defendant Mafon.
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¢ 1. That the entry made in the name of George Wil-
¢ fon, April gth, 1784, of 40,926 acres, on the fouth
¢ fide of Panther creek, claiming under which, the faid
¢ Wilfon entered this caveat, alti ough made in his name,
¢« was made for the benefit of . Chriftopher Greenup, and
¢ John Handley, as well as for his benefit, and that the faid
¢« Greenup and Handley were, at the time of making the
¢ entry, and long fince, partners with him in the fame.

¢« 2. That John Handley, then a deputy {urveyor of
¢ the county, made the faid entry of 40,926 acres, for
¢ himfelf and the other partners; and before he made
¢ the fame, had obtained information of the furveys
« made for George Mafon, on his entries of 8,300, and
¢ 8,400 acres, on the fouth fide of Panther creck, from
« the furveys thenin the office of the furveyor.

¢« 3. That the faid George Wilfon, Chriftopher Green-
¢« up, and John Handley, had before, and at the time the
¢ faid entry of 40,926 acres, was made, notice of the
¢« place where, and the manner in which, the furveys
¢« had been made for George Mafon, on his entries of
& 8,300 acres, and 8,400 acres, on the fouth fide of Pan-
¢ ther creek.

¢« 4. That John Handley, before the faid entry of 40,
¢ 926 acres was made, had notice that the land, now in
¢ difputé in this caveat, had been included in Mafon’s
¢ furvey, on his entry of 8,300 acres.

s 5. That the furveys, made for the faid Mafon, on
« liis entries of 8,400, and 8,300 acres, on the fouth fide,
«¢ of Panther creek, were returned to the office of the
« furveyor of the-county, in the courfe of thefall, 1783.

{Signed) ¢ Daniel Weifigery foreman.”

The judgment of the diftrict court of the United States,
for the diftri&t of Kentucky, at June term 1800, in the
caveat of Wilfon v. Mafon, was, ¢ That the defendant
¢ hath the better right to the land in controverfy ; It is
« therefore ordered that the caveat be difmifled, and that
« the defendant recover againft the plaintiff his cofts in
« this behalf expended.” '

WiLsox

.

Masox,
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In the caveat of Mafon v. Wilfor, the judgment was,
¢ That the plaintiff recover againft the defendant {fo much
¢ of the land in controverfy as is included within the fur.
“ vey of 8,300 acres, made by George Mafon, on his en-
“ try of 8,300 acres, entered March (Qu. April) the 29th
€ 1480, and defignated in the correted plat returned in
« the faid other caveat, by the letters D. E. F. 8, and
¢ alfo his cofts by him about his fuit in this behalf ex-
¢ pended.”

After thefe judgments were entered, Wilfon, by his
counfel, moved the court for a citation on a writ of er-
ror to the fupreme court of the United States, to which
Mafon, by his counfel, objeéted, alledging that by the .
afls of aflfembly of Virginia, under which the plaintiff
Wilfon claims, it is provided that no appeal or writ of
error {hall be allowed on a judgment entered on a caveat,
and thar, therefore, in’ this cafe the plaintiff was pre-
cluded from claiming the benefit of a writ of error. But
the court overyuled this objeétion and granted the cita-
tion, to which opinion the defendant excepted.*

* ‘The following is the opinion of judge Innes, who tried the cauft in
the diftriét court ; and which isalluded to in the fubfequent arpuments of
countel.  After flating the facls of the cafe he proceeds  * The novelty
“ of this cafc, the number of fa&s fubmitted and found by the jury, as
% well as the ingenious manner in which it was argued by the counfel
“ of both plaintiff and defendant, have attraded my particular attention,
¢ and induced me to weigh the fubject deiberately; the refult of my de-
« Jiberations will appzar from the following opinion: -

“ ‘The firlt queftion which prefents itfelf in this caufe is, whether Ma-
“ fon has furveyed 8,300 acres of land contrary to his entry made the
“ 29th of April, 1780.

“ ‘The alteration of Mafon on the 27th day of O&ober, 1480, to the
« entry of 8,400 acres, dated the agch'day of April preceding, is confi-
« gered as 2 withdrawing of, and a total abandonment of the firft entry.
“ The firf! entry calling to lic about four miles above the mouth of the
# weft fork, the fecond four miles from the mouth of the main creek.

“ The furvey, therefore, of the 8,300 acres is made contrary to the

" entry, as it adjoins the tradt of 8,400, which is made in conformity to

 the new entry.

“ This decifion, that the land in queftion is furveyed contrary to en-
 try, brings me to the principal queftion in this caufe; will Mafon’s
« farvey for 8,300 acres of land, made contrary-to his cntry, fecure the
“ land to him againft the claim of Wilfon, founded on a fpecial entry,
« fubfequent to the recording of Mafon’s furvey, Wilfon having, before
“ he made his entry, astice of the place where, and manner in which,
“ Mafon had furveyed, and of the furvey being reeorded ?

“‘I'he parties to this fuit are both confidered as purchafers. of the
 commonwealth; Chancery revifian of the laws, p. 95, 96, §. 3. the fur-

* veyor
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This caufe was argued at laft term by Daveifs and C. Wivrson
Lee for the plaintiff in error, and Jones and Mafon for v,
for defendant, Mason,
- -

* weyor of the ceunty, a8 her minifterial agent; who is authorized to
“ receive warrants for land, make entries, furvey the fame, receive the
* furveys when made, record the plat and certficate within three months
“ after it is returned to his office, provided, upon examinatioe, he finds
it truly made and legally proportioned as to length and breadth.

“ 1 will hare take notice of two arguments, urged by the plaintiff’s
“ counfel, viz that the word “ truly,” ufed in the faw, when fpeaking
“ of the duties of the furveyor, referred to a power over the enitry; that.
“ it was his duty to fee that the entry and furvey agreed. .

* “'This would be a dangerous conftru&ion of the law, as it would au-
% thorize the furveyor to determine the rights of claimants, and to judge
“ in his own caufe wher: a furvey fhould be made that interfered with 2
“ claim of his, I conceive him minifterial, except in two cafes; he is to
“ examine the plat that it is zruly made; i e. to fee that the courfes of the
& furvey ate truly laid down, and that it contains its complement of acres.
% 1t is to this part of his duty that the word #ruly refers. Again, he is
“ to cxatnine the legal proportion of the plat. Inthefé two cafes he ads
“ judicioufly ; and st is right he fhould be vefted with fuch a power; be-
% caule, as he acks generally by deputy, it enables him to correct the work
« of his deputy, and alfo to prevent improper combinations between the
“ employer and deputy.

"% The fccond argument alluded to is this; that neither the entry-book,
. % or book for entcring furveys, are record-books; and that legiflative in-
« terference was neceffary to conftitue them fuch, ¢b re0. 96, 220. They
¢ are hooks direfted to be procured by law. The furveyor is a’ fworn
* officer, commiffioned agrecably to law. Copics of entrics and copivs
« of furveys, attefted by him, are good evidence in a court of juftice.. 1
« therefore confider every entry, and every furvey, entered in thefe books
“ asbeing of record, and equally valid with thofe which are ufually ftiled
“ records, )

« Mafon, a purchafer of the commonwealth, having furveyed contrary
“ to his entry, returns the furvey to the furveyor’s office, where it is ex-
“ amined and recorded before the claim of any other perfon appears to
“ the land. Can the commonwealth’ deftroy Mafon's ]Puxv,ey and refufe
* her grant to the land ?

“ The law has pointed out no mode by which the commonwealth can
“ fet afide Mafon’s furvey for her own benefit; neither was fuch a provi-
s fion megeffary; becaufe he had paid the purchafe-money, for fo many
“ acres of unappropriated lund It waa vacant; sod fo fuon as his fur-
¥ vey was vecorded, his warrunt was carried into full ewecution, and the
# entry of 8,300 acres hecame vacant, and reverted to the commonywealth,
« there being no warrant in the furveyor's office to cover it, the warrang
“ being returned to the owner with the plat and certificate of furvey. ‘Or;
¢ being recorded is the {ame thing in effe&, as it can never be again aéted
“ upon, deing exceuted by aflual furvey. Ch.rev §. 3. p. 95, 96, Any
¢ practice to the contrary I deem illegal and contrary to law.

“ From this flatement of facts I detcrmine Mafon's right to be good
# againft the commonwealth. .

* As the commonwealth can take no advantage of Mafon’s furveying -
¢ contrary to entry, fhall Wilfon, by his fubfequent fpecial entry, when
“ he had full and perfe knowledge of the place where Mafon’s furvey
& was made, and of its being recorded.

« There
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Daveifs for plaintiff in ervor,

Asthe counfel for the defendant in error have objected
to our right of appeal in this caufe, I fhall at firlt contfine
myfelf to that point; becaufe, if the court fhould agree

« There are only two ways of deftroying a man's right to a tra&t of
“ land By cavcat after furvey and before the title is complete or, by a
“ fuit in chancery after the grant has {ffued. ‘

< In the prefent cafe Wilfon has cl:ofin to enter a caveat to prevent the
% emanation of « grant to Mafou; alledging thar Mafon has furveyed
“ contrary to entry, and that it is vague, for which reafens he claims the
« Jand by virtue of afpecial entry

« ‘There are four caufes flated in the land-law which authorize 'the en-
“ tering of a caveat. 1. Faling to regifter the plat and certificate of
* furvey within twelve months after making the furvey: 2. If the
“ breadth of the plat be not one-third of its length: 3 If any perfon
« fhall obtain a furvey of land to which another hath by law a better right,
¢ the perfon having fuch detter right may in like manner enter a caveat,-
« &c. 4. 1f the phintiff in a caveat recover judgment and fails to' deliver
¢ the fame, &c into the land-office within fix months after judgment, it
« fhall be Jawful for any perfon to enter a caveat, &ec. The two firft
# and fourth caufes are penalties which any perfon may take advantage of,
% and do not apyly to the prefent cafe The third requ’res an exifting right
“ in the caveator at or before the time the furvey caveated is recorded.

« From an attentive confideration of this paffage in thelaw, it conveys to
 me thisidea : © Shall obtain afurvey of lands,”” means fubfequent to the
« paffing of the law, and after the furvey isrecorded ; and not from the
“ making, becaufe the furvey is not complete until it is tecorded ; neicher
« could he  ghtain” it till the furveyor: has performed that part of his
¢ duty, after which it is to be delivered to the proprietor with the warrant.
s« Previous to the recording I confider the furvey to be under the diredtion
« of the owner, and that he may make ariy alteration he pleafes in it, but
« not after; although a different pradice has prevailed, and which upon
“ enquiry will'be found to be contrary to law.

« Tt is important to this caufe to confider another paflage in the {ame
« fentence of the law; « to which another batb by law a better right.”
« The word bath is in the prefent tenfe, and refers to the time of obtain-
« ing the furvey. If any confiruction relative to the word obtuin, be
¢ right, the claim of the caveator muft exift before or at the time of re-
« cording the furvey. 1am confirmed in the propriety of this intcrpresa-

"« tion of the law, for the following reafons: If a deputy furveyor makes

< a furvey, the principal ought not to fign it till it is recordéd; then the
t fignature makes it ready to be delivered.  If made by the principal, - he
« will uot deliver it before it is recorded. ‘The furvey cannot be confi-
& dered as complete till all the requifites of the law be performed; the

.4 party is then entitled to it. Neither, will the regifter of the land-office

% receive it without that formality. Without thefe requifites it is of no
« more value than wafte paper; it cannot therefore be faid to be  sbtain-
“ zd, without their being performed.
¢ The two firft and fourth caufes which juffify the entering # caveat,
« ] have already faid, do not apply to the prefent cafe.
“ It remains to be confidered whether Wilfon has purfucd the ftatute fo
“‘ay to bring his cafe within the third caufe: Had he % a better right” to
‘ ’ “ the



DECEMBER, 18o1. 57

with them in opinion on that queftion, much time will
be faved and much ufelefs difcuffion prevented. It is
contended that by the laws of Virginia, upon which the
title to the land in difpute depends, and which give the re-

¢ the land furveyed for Mafon, and for which he has inftituted this fuit,
¢ than Mafon had, at the time the furvey was recorded ?
“ A caveat is a new and fummary mode of proceeding, in derogation

& of the proceedings at common law, inftituted by ftatute; it is necefe.

# fary, therefore, to purfue the ftatute ftrictly, and fhew to the court
“ that the caveator has a clear right to purfuc that,mode of proceeding.
“31D. and . x41."

“ Wilfon’s entry was made on the gth day of April, 1784, To the
« date ot his entry 1 fix the commencement of his claim to the land in con-
“ troverfy, it being the firft certain-and evident aét of ownerfhip manifeft-
“ed by iim; which is upwards of four months after Mafon's furvey
¢ had been recorded.” ) '

“ As Wilfon's right did not exift at the time¢ Mafon’s furvey was re-
% corded, he has failed to prove the better right required by law ; neither
¢ has he pyrfued the ftatute by afligning proper caules for caveating. Sur-
% veying contrary to entry, or making a vague entry, are not ftated in
% the law as exceptions tv a furvey, or caufes for entering a caveat.

"« True it is, that there are inftances in which {urveying contrary to
“ entry would be a good caufe of caveating But this is where there
¢ is an exifting right Dbefore the furvey is made or obtained ; and the
¢ queftion would then reft'on having the better right to the land.

* 4 The favourable light in which furveys have heen vicwed by the legif-
« Jature is apparent in all the laws which have been ena&ed refpeing
“ the titles to land = They are all to be confidered as on€ [aw, forming
* one general {yftem on the fame fubjed.”

¢ The furveys here alluded to were injurious to the intereft of the
“ commonwealth, but being made by the proper nfficer, were confirmed.

“ In this cafe the commonwealth is not injured, and Wilfon, through
¢ his partner.Handly, had every information neceflary to guard him
“ againft an interference with Mafon’s furvey

« Confidering the parties both as purchafers of the commonwealth, de-
¢ riving their claims from the fame fource ;" Mafon as the firft, and Wil-
« fon as the fecond, the tollowing .principles will apply in this cafe re-
“ fpeding notice. Lord Hardwicke faid, in the cafe of Le Neve w. Le
« Neve, Amb 446. 3 Ath. 654 « that: the taking of a legal eftate after
“ notice of a prior right, makes a perfon mala fide purchafer, and is a
« fpecies cf fraud.” If a perfon does not ftop his hand, but gets the legal
¢ cftate when he knew the right in equity was in another, he will be
« rebutted by this maxide* fraus ct dolus nemini patrocinari debent.”

“ In the cufe .of dbney v Kendall, 1 eg. ca. ab. 330. pl 1. X chan. ca.
¢ 38.4 it was determined that if A having notice that lands were con-

« tracted to be foldto B . purchafes thofe lands, and takes a conveyance”

¢ it fhall deftroy the purchafe and the land fhall be recoriveyed to B.
“ Mafon being confidered the firfh\ purchafer of the commonwealth
« having pbtained his furvey, throngh. the means of her agent, (though
@ contrary to entry, yet of which fhe can take no advantage, and which
. ’ “ worked
% & Many afis paffed the Virginia legiflature giving furtber time to return
& plats, . :

+ X Chan. ea. 38 Merry o, alfim_y the fatbery, dbney'the fon, and Kendall,
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medy by caveat, no appeal or writ of error will lie. The
tand law of Virginia, as it is called, viz. the aét of May
17795 ( Chancery revifion of the laws of Virginiay p. 94. )
entitled ¢« An aét for eftablifhing a land office, and afcers
taining the terms and manner of granting wafte and
unappropriated lands,” which direéts the manner of
proceeding upon caveats,” enaéts that ¢«the court” (that
1s the general court) ¢ fhall proceed. to determine the
right of the caufe in a fummary way, without pleadings in
writing ;3 empannelling and f{wearing a jury for the find-
ing of {uch faéts as are material to the caufe, and are
not agréed by the parties ; and fhall thereupon give judg-
ment, on which no appeal or writ of ervor fhall be allowed.”’

This law, it is {aid, was in force at the time of the fe-
-paration of Kentucky from Virginia; and that by the a&
of affembly of Virginia of December 1789, rev. code p.
56. fek. 7. which prefcribes the terms upon which
Kentucky might become an independent ftate after the
1ft. of November 1791, it is provided that all private
rights and interefts of lands within the faid diftrict, de-
rived from the laws of Virginia prior'to fuch feparation,
fhall remain valid and fecure, under the laws of the pro-
pofed ftate, ¢ and fball be determined by the laws Now ex-
iffing in this STATE.”

« worked no iniquity to any perfon, the land being vacant) by recording
« the furvey, the entry afove the forks of the creck was abandoned.
« Wilion having notice, before he made his entry, thet Mafon -had appro-
¢ priated the land by the recording of the furvey, cannot fupport his
¢ claim under the ftatute; judgaient, therefore, muft be entered for the
¢ defendant. o o

« The preceding pages contain my opinion delivered in the caveat,
# George Wilfon againit Richard Mafon, devifee, &c. at the June term,
“ 1800; of the diftri® court of the United States for ¢he Kentucky.
é diftri@. )

« As the principles on which the decifion was founded will be brought
¢ before the fupreme court of the United States, where I can have no
« opportunity of affigning my reafons in fiupport of the judgment, with
“ due deference J folicit the court to permit the opinion to be read; by
« which the principles which governed me in the decifion will appear
«“ fully before that court which is to reverfe or affirm the judgment I have
% given between the parties.

« This requeft is grounded upon this fingle confideration, that what I
* have been officially obliged to do, may be examined before a finil en-
“ quiry is had refpedting my judicial a&s.” .

) ) (Signed) “ HARRY INNES.”
© May 1825, 1801."
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But we fhall contend,

1ft. That the jurifdiGtion and powers of this court do
not depend upon the laws of Virginia, but upon the con-
{titution of the United States, and the adtsof congrefs.

2dly. That the laws'of particular ftates lofe their
force when they contravene the aéts of congrefs.

3dly. That by the law of Virginia a right of appeal
is allowed upon a caveat.

1ft. By the conftitution of the United States, art. 3.
Tet. 2. s the judicial power fhall cxtend” «to controver-
¢ fies between citizens of different ftates,” and in all cafes,
except where a public minifter, or a ftate, {hall be a par-
ty, ¢ the fupreme court fhall have appellate jurifdiétion, both
% as to law and fact, with fuch exceptions, and under fuch
¢ regulations as the congrefs fhall make.” Congrefs have
not excepted the prefent cafe; it therefore follows, that
by the conftitution of the United States, this court has ap-
pellate jurifdi€tion of the caufe.

2dly. By the conftitution of the United States, art.

6. « This conftitution, and the laws of the United
s¢ States,” which fhall be'made in purfuance thercof, fhall
% be the fupreme law of the land; and the judges, in
« every ftate, thall be bound thereby, ¢ any thing in the con-
& flitution or lawws of any flate to the contrary notwithflanding.”
By the 1oth fection of the judiciary a& of 1789, the
diftriét court of Kentucky has jurifdition of all cafes by
that a&t made originally cognizable by the circuit courts,
and it is enalted that “writs of error and appeals, fhal// lie,

from decifions therein, to the fupreme court in the fame

¢¢ caufes, as from a circuit court to the f{xpreme court and
¢« under the fame regulations.” This caufe having been
removed, by the defendant Mafon, from the ftate court,
into the diftri& court of the United States for the diftri¢t

of Kentucky, under the 12th fection of the judiciary act.

of 1789, is to ¢ proceed in the fame manner as if it had
¢ been brought there by original procefs.” And by the
22d fe€tion, ¢ final judgments and decrees in civil ac-
“ tions in a circuit court, brought there by original pro-
"¢ cefs, or removed there from courts of the feveral Satesy”
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where the matter in difpute exceeds 2000 dollars, may
be re-cxamined and reverfed or affirmed in the fupreme
court.

A caufe may be removed into a circuit court from a
fupreme court of a ftate, from which, by the laws of the
ftate, no appeal or writ of error would lie; and if the
principle contended for by the oppoiite counfel is corrett,
it would equally prevent this court from taking cogni-
zance of a writ of error in that cafe, as in this.

Befides, the queftion, whether a writ of error or appeal
will, of will not, lie upon a caveat, does not affect the
title to the land; and the act of aflembly of Virginia of
December, 1789, was only intended to protect the rights
to land in Kentucky acquired under the laws of Virginia.
It {ays, € the rights and interefts of lands fhall be deter-
< mined by the laws now exifting,” and does not fay
that Kentucky may not give a further remedy.

3dly. A right of appeal upon a caveat did exift in Vir-
ginia at the time of pafling the a&t of affembly of De-
cember, 1789, ¢h. §3. refpecting Kentucky. By the a&t
of the Virginia' affembly, Oftober 1788, ch. 67. fect.
11 and 12. the cognizance of caveats was given to the
diftri¢t courts, and by the 16th feCion of the fame a2t
an appeal is allowed as of #ight in all cafes. The a& of
December 12, 1792, felt. 6 and 9. rev. code, p. 80, 81.
re-enalts thofe claufes of the a&t of 1788. '

Mafon for defendant in ervor.

Tt-is not denied that the aéts of congrefs are in many
cafes paramount to the laws of the individual ftatess
but even a general pofition of that kind will not decide
the prefent quefticn. This action was brought in a flate
court, under a ftate ltw, before congrefs legiflated upon’
the fubject, and even before congrefs, or the conftitution
of the United States, had an exiflence. Can fuch an ac-
tion be effeCted by fubfequent alts of congrefs?

The law by which Kentucky was ereCted into a fepa-
rate {tate pufled the Virginia legiflature in December,
1789. 'T'his is an upaltgrable law, embracing the citizens
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of both ftates. It isa compadt by which they mutually
agreed that the rules of property fhould not be altered.
If we admit that by the alt of 1792, appeals were allow-
ed in the cafe of caveats, the admiffion proves nothing
in the prefent queftion, becaufe the law of 1789 is an
unalterable law, and confined to the then exifting ftate
of things. It wasnot in the power of one of the con-
tralling parties to change the terms of the compa&.

But it is faid that there was a right of appeal at the
time of that compact. . Let us examine the laws relative
‘to this fuhject. The firft act is that of ‘1779, mentioned
by the oppofite counfel, which declares that caveats {hall
be tried in the general court, and that there fhall be'no
appeal or writ of error = The next is the a& of 1788,
which transfers the jurifdiction of the general court to

Wirson
V.
Masox.

diftri& courts, and declares that ¢ they fhall have the -

¢ fame jurifdiction concerning” ¢ caveats” ¢ asthe gene.

¢ ral court heretofore had by law.” But the juri{di¢tion
which the general court heretofore had by law was an ex-
clufive and final jurifdiCtion, from which there could be
no appeal. If then the diftri€t courts were to poflefs the
Jame jurifdiion, it muft be an exclufive and a final jurif-
ditign. But it is faid that by the fame act of 1788, an
appeal in all cafes from the diftrict court was a matter of
right. 'This muft evidently mean in all cafes where a
right of appeal before exifted from the general court to
the court of appeals; but cannot be underftood to give
‘an appeal in a cafe where it had been exprefsly excluded
by an exifting law. The intention of the legiflature .was
to put the diftrit court, as to all cafes arifing within the
diftrict, exalltlyin the place of the general court, and to
give them the fame  jurifdi@tion, to be exercifed in the
fame manner, with the fame’ limitations, and liable to
appeals only in the fame cafes. But the at of 1788,
ereCting diftri@ courts on the eaflern waters, did not af-
feCt Kentucky. The legiflature had before, by an alt
pafled in 1782, ere€ted a court on the weflern waters,

called the fupreme court for the diftri¢t of Kentucky, to

which it had transferred all the powers and jurifdiGtion
theretofore exercifed by the general court of Virginia;
and with the reft, the power to try caveats and to give
judgment thereon, without any appeal or writ of error to
their judgment, The a&t of 1788 did not take away the
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WiLson exclufive cagnizance which the fupreme court of the dif-
@, tri¢t of Kentucky had refpecting caveats, but they re-
MasoN. tained it till the final feparation of Kentucky from Vir.
A~w—y~— ginia; after which the legiflature of Kentucky paffed no
law authorizing an appeal ; fo that under the ftate laws,
it is clear that no appeal or writ of error would lie.
There being then no -appeal under the flate laws, the
queftion will be fimply whether a writ of error will lie
to the diftri€t court of the United States for the Ken-
tucky diftrick, uponan action carried there from the ftate
court, which, under the laws of the ftate, had a final and

exclufive jurifdiction of the caufe.

The 22d fe&tion of the judiciary a&t of 1789 (Laws-of
U. S. vol. 1. p. 61.) which allows appeals and writs of
error generally, did not contemplate a cafe like the pre-
fent. This court is bound to take notice of the laws of
the feveral ftates. By the 34th feftion of the fame judi-
ciary a&, p. 74, the laws of the feveral ftatesare to be
the rules of decifion in cafes where they apply. The re- .
medy by caveat is given by the ftate law, and the party.
who choofes to take that remedy muft take it with its
condition annexed, that no appeal or writ of error fhall
be allowed. A purchafer under the commonwealth of
Virginia acquires his right under this condition. Itisa
part of. the contra&t from which this court cannot ab-
folve him. The parties to this fuit are not the only par-
ties . interefted in this queftion; for while the right is
hung in dubio, whilft it is uncertain to whom the grant
ought to iffue, the ftate taxes cannot be collected, the
commonwealth having mo tenant to whom to refort.
Wilfon has fought the fummary procefs by caveat, and
ought to be bound by the reftri¢tions of that law under
which he claims his remedy. He was not compelled to
ufe the fummary remedy, he might have reforted to chan~
cery, and then the commonwealth would have had a te-
nant to pay the taxes. He ought not to have the bene-
fits of this kind of procefs without fubmitting to the in-
conveniences which may be fuppofed to attend it. If <his
opinion is corre@, although the laws of the United
States provide generally that writs of error may be had,
they can only give them as a remedy where a right exifts;
and if Wilfon’s right is gone by the judgment of the
court below, he is precluded from fuing it out, by the
ftatute under which he claims.
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Lee, in reply.

This caveat is brought from the diftrié court of the
United States, and not from a ftate court. It istrue that
it originated in the ftate court, but it was the defendant
Mafon, and not Wilfon the paintiff, who brought it into
the courtof the United States; and if the judgment of
that court becomes thereby liable to be reverfed upon a
writ of error, it is a confequence attributable :to the at
of Mafon alone.

'There is nothing peculiar in the nature of the proceed-
ing by caveat, to exclude it from the general appellate
jurifdiction which is given to this court by the conftitu-
tion ‘and laws of the United States. It is not true that
this court are to look into the laws of Virginia for their
right to corret the errors of the inferior courts of the
United States. When 2 caufe is brought from a ftate
court into a court'of the United States, it is to be pro-
ceeded upon as if it had originated in the latter court, and
the act of congrefs has exprefsly provided for an appeal or
writ of error in the very cafe of ‘an aftion removed from
a ftate court into an- inferior.court of the United States.
Unlefs this cafe can be thewn to be within fome exprefs
exception to the general rule, none sught to be prefumed
by implication. With regard to the compact between
Virginia and the inhabitants of Kentucky, it is true that
in all matters of {ubftance, where the right of property
«epends upon it, it is binding upon . this court; but in
matters of form only, it could never receive the ftrict
conftrution contended for, even between the parties
themfelves. The reafoning of the oppofite counfel would
go to prove that every caveat, depending upon the laws
of Virginia, muft be tried in the courts of Virginia on-
ly, becaufe they had the fole right of trying a caveat, at
the time of the compaé&t. It would prevent the ftates of
Virginia and Kentucky forever from modifying and regu-
lating their fyftem of courts, and neither ftate could ever
afterwards authorize an appeal upon a caveat.

But an appellate jurifdition on caveats did exift in Vir=
ginia at the time of the compaét. It appears by the a&t
of congrefs, vol. 1. p. 278, that Kentucky did not be-
come an independent ftate till June, 1792. The county
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courts of Virginia had before that time cognizance of
caveats as to lands within their refpective counties. Laws
of Virgii'a, rev. codey po 92y §. 11, and in p. 88, §. 53,
an appeal is given from the county courts to the diftri
courts in all cafes ‘of a certain value, ‘or where the title
of land is drawn in queftion ; and in p. 69, §. 14, an ap-
peal or writ of error is allowed from the diftrict courts
to the court of appeals, in the fame manner as from the
county to the diitrick courts.

As to taxes, the ftate may tax the land before any pa-
tent has iffued, if they think proper. It is not neceflary
that there fhould be a tenant. ‘

The court direted the counfel to ‘proceed in the fur-
ther argument of the caufe, obferving that they would
confider this point with the others.-

Lee for' the plaintiff in error.

The queftion is who has the better right to the grant
for 8,300 acres of land, {urveyed for George Mafon, on

the 2d of October, 1783.

tt. -Thedecifion of this controverfy depends on the
laws of Virginia prefcribing the terms and manner of ac-
quiring title to wafte and unappropriated lands; with
which there muft be alegal and exaét compliance.(a) Ac-

(a.) The following is the fubftance of thofe parts of an att
of aflfembly, which are material to this caufe, contained in
the chancery revifion of the laws of Virginia, publithed in
1785, by order-of the general affembly, p. 94, entitled ‘“ An
¢ adl for eftablithing a land-office, and alcertaining the terms
¢ and manner of granting wafte and unappropriated lands,””
May feffion, 1779. ' »

The preamble recites, ¢ Whereas there are large quantities
¢ of wafte and unappropriated lands within the territory of
¥ this-commonwealth, .the granting of which will exconrage
¢ the migration of: foreigners hither,. promote population, increafe
4¢ the annnal revenne, and create a fund for difcharging the pub-
“¢ lic debt, Be it enatted,” &ec. .

§. 1. That an office be conftituted for thq,,gurpofc of grant.
ing lands, and a regifter of the faid land-office be appointed, &c.

$. 2. ¢¢ That any perfon may acquire title to fo much wafte
¢ and unappropriatef lands as he or fhe fhall defire to purchafe,

¢t paying
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eording to thefe laws theremuft be a warrant, an entry and
a furvey ; the warrant being the foundation of the entry,
and the entry direting and controlling the furvey. If the

¢ on paying the confideration of £. 40 for every 100 acres,
“ and fo in Pmportiqn," &ec.

§. 3. Regifter to grant irimed warrants under his hand and
feal of office, fpecifying the quantity of land, and the rights
upon which it is'due, authorizing any furveyor duly qualified
according to law to lay off and furvey the fame, ¢ which
¢ warrants fhall be always good and valid until executed by
¢ gfual’furvey :*’ nowarrant to be iffued other than pre-emp-
tion warrants, before 15th O&ober, 1779.  No furveyor to
admit the entry or location of any warrant before 1ft May,
1780. A furveyor to be appoiated in ev2ry county.

¢ Every perfon having « land-warrant founded on any of
‘¢ the before mentioned rights, and heing defirous of locating
¢ the fame on any particuiar wafte and unappropriated lands,
¢ fhall lodge fuch warrant with the chiet furveyor of the
€ county wherein the faid lands or the greater part of them
¢ lie, who fhall give a’ receipt for the fame, if required.
¢ The party fhall direc? the location thereof fo [pecially and precifely,
S as that others niay be enabled av:th ceriainty to lcate other war-
¢ rants on the adjacent refidunm i, which location fhall bear date on
€ the day on wbhich it fpall be made, and fball be entered by the fur-
“ weyor 111 a book 1o be kept for that puspofey 1n which there foill be
¢ Jeft no blank Jeavves or fpaces betaween the different entries.”’

¢ The furveyor at the time of making the furvey fhall fee
¢ the fame bounded plainly by marked trees, except where
¢ a water courfe or ancient marked line fhali be the boundary,
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‘¢ and fhall make the breadth of each f{urvey at leaft one-

$¢ third of its length in.every part, unlefs where fuch breadth
£¢ fhall be reftraiced on both fides by mountains unfit for cul-
¢ tivation, by water courfes, or the bounds of lands vefore
‘¢ appropriated, He thall, as foonasit can conveniently be done,
¢ and within three months at fartheft after making the fur-
¢ vey, deliver to his employer, or his order, a fair and true
f¢ plat and certificate ~f fuch furvey, the quantity contained,
¢ the hundred {where hundreds are eftablithed in the county
“ wherein it lies) the courfes and deferiptions of the feve.al
¢ boundaries, natural and artificia!, ancient and new, ex-
¢¢ prefling the proper names of fuch natural boundaries, where
4¢ they have any, and the name of every perfon whefe
¢¢ former line is made aboundary ; and alfo the nature of the
¢¢ warrant and rights on which fuch furvey is made. The faid
<« plats and certificates fhall be examined and tried by the faid
¢ principal furveyor whether truly made and legally propor.

¢ tioned

¥
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WiLsox entry be made without a warrant, or if the furvey be.
w, made of other land than that defcribed in the entry, in
Masox.  either cafe there is a defel of title.
\ :

“ tioned as to length and breadth, and fhall be entered
¢ within three months at farthelt after the furvey is made, in
““a book, well bound, to be provided by the court of his

¢ county, at *he county charge.”’ »
- ¢ Every perfon for whom any wafte or unappropriated lands
¢ fhail be {o located and laid off, fhall, within twelve months
¢ at tartheft after the furvey made, return the plat and cer-
‘¢ tificate of the faid furvey into the land-office, together with
¢ the warrant on which the lands were furveyed, and may de-
*“ mdnd of the regifter a receipt for the fame, and on failing
¢ to make fuch return within tweive months as aforefaid, or
¢ if the breadth of his plat be not one-third of its length, as
* before dire@ed, it fhall be lawful for any other perfon to
‘“ enter a cavear in the {aid lard.office againft the 1fuing of
‘“ any grant to him, exprefling therein for what caufe the
¢ grant thould not iffue; or if any perfon fhall sbtan a furvey of
Jandsy to which anather bath by law a better right, the perfon
¢ baving fuck better vight, may in like manncr enter a caveat to
¢ prevent his obtaining a grant until the title can be deter-
¢ mined ; fuch caveat alfo exprefling the nature of the right
% on which the plaintiff therein claims the faid land, The
*¢ perfon entering any caveat fhall take from the regifter a cer-
‘¢ tified copy there . which, within three days thereafter,
¢ he thall deliver to the clerk of the general court, or fuch
¢ caveat thall become void ; the faid clerk, on receiving the
¢ fame, fhall enter it in a book, and thereupon iffue a fammons,
¢ reciiing the caufe for which fuch caveat is entered, a»} re-
“¢ quiring the defendant to appear on the feventh day of the
¢ fucceeding conrt, and defeud hisright ; and, on fuch procefs
“¢ being recurned executed, thecourt fhall proceed to determine
““the 1ight of the caufe in a fummary way, without pleadings
¢ in wnting; empanelling and {wearing a jury for the find-
¢ ingof fuchfaCts asare material tothecaufe, and are not agreed
““by the parties; and fhall thereupon give judgment, on which
*wo appeal or avrit of error fhall be alliwed; a copy of fuch
¢ judgment, if in" favour of the defendant, being delivered
‘¢ into the land-office, thall vacate the {aid caveat ; and if not de-
*¢ livered within three months, anew caveat inay for that caufe
*‘ be entered againft the grant ; and if the fald judgment be
““in favour of the plaintiff, upon delivering the {fame into the
¢¢ land-office, together with a plat and certificate of the fur~
¢ vey, and alfo producine a legal certificate of new rights on
““ his pwn account, lie fhall be entitled to a grant thereof ;
“¢ but on failing to make fuch return and produce fuch certifi-
¢ cates within fix months after judgment fo rendered, it thall
6 he
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In this caveat one of the caufes affigned is, that the WiLsen
furvey of Mafon was made contrary to his entry, and v
this we conceive to be a fatal defet in his tite. Masox.

2d. The entrics madc on the 29th of April, 1780, by
G. Mafon (fromi whom the defendant derives.his title) of
his two warrants, No. 1, for 8,400 acres, and No. 2, for
8,309 acres, were valid and fufficient entries of landon the
eaft fide of Panther creek, and above the.mouth of the welt
fork thereof, at the time thofe entries were made. The
entry of warrant No. 1 is ¢ on 8,400 acres of land to be~
¢ gin on Panther creek on the eaft fide thereof, oppofite to
¢ a beech on th: welt fide, about four miles above the
¢ mouth of the wef fork, and to tun up and down the faid
¢ creek, and eaftwardly for quantity.” '

The entry of warrant No. 2, is ¢ on 8,300 acres to be-
¢ gin at the upper corner of his 8,400 acrc sntry, and
“ run up the creek on the eaft fide, and ba.k for quan-
< tity.” -

3d..If the expla.ation made on the 27th of O&ober,
1780, of the entry of warrant No. 1, on the 29th of April.
?receding, for 8,400 -a.res, was a_fubtradtion thereof
rom the land to which it had been applied, a matter not
clear of doubt, and therefore not admitted ; yet the entr
of warrant No. 2, upon 8,300 acres was not ‘thereby az ‘

‘“ be lawful for any other perfon to enter a caveat, for that
¢ caufe, .againft iffuing the grant; upon which fubfequent ca.
¢ veats, fuch proceedings fhall be had as are before direéted
* in the cafe of an original caveat; and in any caveat where
*¢ judgment fhall be given for the defendant, the court fhall -
$ award him his cofts;”” ¢ and in cafe the plaintiff in any fuch
§¢ caveat fhall recover, the court may, if they think it rea.
** fonable, award cofts againft the defendant.’”

4 dnd for preventing bafly and furreptitious grants, and avoiding
¢ controverfies and expenfive law fuitsy be it enated, that no fur.
¢ yeyor fhall at any time awizhin tawelve months after the furvey
““ made, ifue ordeliver any certificate, copy or plat of land, by bim
¢ furvcyedy except only to 15: perfan or perfuns for avbam the fame was
¢ furveyed;, or to his, her or their order ; unlefs a caveat-fhall
¢¢ have been entered againit a gfant to the perfon claiming under
‘¢ fuch furvey, tobe proved by an aunthentic certificate of fuch
¢ caveat from the clerk of the general court, produced to the
* {urveyor.’ ‘
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WiLson feted, but remained unaltered, unimpaired and unfub.
. tracted frc.a the land which it defcribes with {uflicient le.
Masex. gal precifion and certainty. The re-location of one war-
v~ rant is not neceflarily the re-location of another. If the
warrant No. 1. was transferred by a new entry on the
27th of O&ober, 1780, to land fome miles below the weft
fork of Panther creek, yet the warrant No. 2. having
been legally located, on the 2¢yth of April antecadent,
upon a tradt of land fome miles above the weft fork, re-

maited appropriated to that tra&t of land.

4th. The entry ot 8,300 acres, under warrant No. 2,
being fuch afpecial and precife entry as the law requires,
is an appropriation of the land deferibed in it; and fixes
that warrant upon that tra& of land, fituate upwards of
four miles above the welt fork of Panther creek: and the
Survey made by Mafon of 8,300 acres on the fouth fide of
“Panther creek, and bcfow the weft fork thereof, and fe-
veral miles below it, is not a furvey of the fame land
contained in his entry,

A furvey, of itfelf, without a previous legal entry of a
land warrant, is not a legal appropriation of wafte and
vacant land and therefore this furvey, unfupported by
a legal warrant and a legal entry, was no legal-appropri-
atia'-, by Mafon, of the land in controverfy; but an un-
lawful intrufion thereupon ; and the fame land remained
open to the appropriation of others, who, having notice
of the illegal furvey .of Mafun, were not precluded by
law, or equity, from proceeding in due courfe of law
to obtain title to the fame land which is defcribed in that
illegal furvey which had been knowingly made by the
agents of Mafon contrary to his legal entry. No grant
of the land, therefore, ought to be made to the defendant
Mafon.

sth. If the claim of the defendant be deemed invalid,
then there is no jmpediment-in the way of the plaintiff
whofe warrants, whofe entry, and whofe furvey are per-
fectly conformed to law. :

The two caufes afligned by Mafon in his caveat againft
Wilfon are refolvable into one, viz. that having notice of
the furvey of Mafon, it was not equitable but fraudulent
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to acquire 2 title to the fame land which was contained
in that furvey. = But if the law be in fayor of the plain-
tiff, equity is allo : for notice of illegal proceedings in one
man to acquire property, is no equitable bar to ancther
who fhall in all refpeéts proceed according to law.

On the part of the defendant Mafon, there was full

and complete knowledge of Green river, Panther creek,

and the weft fork; and with this knowledge, a furvey
was made of a different trat than the one defcribed and
authorifed by the entry No. 2, for the purpofe of obtain-
ing a grant, in evafion and fraud of thelaw: Such illegal
proceeding ougkit not to be fuftaincd in a court of juftice
againft another who fhall refpeét and obey the law in all
particulars. -

The entry of Mafon for 8,300 acres, on the 29th
April, 1780, begins at the upper corner of his entry for
8,400 acres, as made on the f{ame day. The entry for
8,400 acres, well and accurately defcribed a traét of land
lying on the egff fide of Panther creek, oppofite a beech
on the wct fide, and four miles above the weft fork. This

entry being {ufficiently certain, the entry for 8,300 acres.

muft be certain alfo, and defcribes a particular tract of
land lying more than four miles above the weft fork.

The weft fork was known by that name to tne agent of
Mafon at the time he-made the entries on 29th April,
having encamped thereabouts, four or five weeks in the
winter and {pring before he made the entries for Mafon.
It has always been known by that name fince the firft cx-
ploring of that part of the country. He was informed,
while the furveys were flill in his power, that they did
not conform to his entries, and thewn the manner in
which they differed, and yet he obftinately perfifted in
having them recorded. The warrant No. 2, then was
well and fufficiently located on ‘the land abave the weft

fork, and 2 removal of the location of warrant No. 1,. -

even if fuch removal could be: made according w0 law,
could not be confidered as a removal alfo of the location
of No. 2, without an exprefs declaration to that effect.
The location of warrant No. 1, was changed, but the
location of No. 2, was not. Mafon has furveyed it as
if it was; and hence refults tue fatal difference befween

WirLsow
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his entry and his furvey; by which his furvey is a mere
void a&t, and can not be the foundation of a claim to 2
patent. ‘

But it may be faid perhaps, that Mafon’s furvey of
8,300 acres, although not authorifed by a previous entry,
yet being made before Wilfon’s entry, and Wilfon having
notice of it, was good againft Wilfon, as well as againft

" the commonwealth. This is denied. As to the come

monwealth it was an intrufion; and as to Wilfon the
land was ftill vacant, it not having been appropriated in
the manner authorifed by law. Before a grant for land
has atually iffued, \ the only record of appropriations is
the furveyor’s book of entries of locations. 'The book
of furveys was not intended by the legiflature as the'book
to refort to for information as to appropriations; it fur-
nithed no evidence of that kind. And as to notice, the
principle is well eftablithed that notice of an illegal act,
is no equitable bar to him who proceeds according to taw.
Cowper 380, Chapman v. Emery, and Doe v. Routledge,
Cowp. 708, 711, 712, where lord Mansfield ftates the
reafon for the principle to be, ¢ becaufe if be knew the
traufaction, be knew it was void by low.” . 5 Co. 6o, (8}
Guock’s cafe. 1 Eq.ca. ab. 334. Tonkins (& Ennis. 2. Eq.
ea. ab. 682. Powell and Pleydell.

Notica could not make that act valid which was void
at law. A furvey is not the act of appropriation which
the law requires. The land not being appropriated ac-
cording to law, was fuch wafte and unappropriated land
as the adt'of affembly fays any perfon may acquire a title
to, on complying with the terms, and by taking the fteps
preferibed by the a&, and Wilfon or any other perfon
might lawfully appropriate the land, by proceeding regu~
larly according to law.

Mafon, then, not having taken the fteps required by
the a&t of aflembly had no title at law; and having ille-
gally made his furvey, with a full knowledge of all the

© cir~umftances, and after having been warned of 115 er-

vor, has certainly no right in equity. Before he obtained
a grant, Wilfon, by purfuing the fteps of the law, ac-
quired a better righty ~nd was thereby intitled to bring his
caveat, and obtai.t a judgment in his favor.
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Davriss, on the fame fide.

Notice cannot alter the law, except where the law re-
quires notice. 'Where a ftatute requires notice and pre-
fcribes the mode, notice in another mode is not fuflicient.
g Term. Rep. 368. King v. Newcomb. Amb. 444, 445.

This is a cafe in which Wilfon and Mafon are both
contending de damno evitands. The jury have found that
by a law paflfed by the aflembly of Kentucky, in 1792, all
further entries of land with the furveyors are prohibited,
and that ever fince no land could be appropriated by vir-
tue of land warrants. Confequently the principle applies,
_ which islaid down by lord Kaim, in his principles of equity,
p- 26, 27, 162, 163, 199, ¢ that it i3 a univerfal law of
$¢ nature that it is lawful for one, certans de damno evitando,
to take advantage of another’s error.” A warrant is a
tranfitory chattel until it has been located according to
law. The entryis the appropriation of a particular tradt
.of land, and the fixing of the warrant to that trat. The
furvey is of no effet, unlefs it bea furvey of the tra&t
fo appropriated. In fupport of thefe pofitions he cited

a manufcript report of land cafes decided in the courts’

of Kentucky, p 2-and 3, Swearingen v. b 35-
Dougherty v. Crow—61, 624 63, Ifaacs v. Willis—268,
Owen v, Willfsn—17, 718, 79. Kite v.Stevenfon—182, 183.
Confella v. Brifcoe—199, Swearingen y. fame—19%7, Mil-
der’s heirs v, Fox—200, Smith v. Bradford—206, 207.
Fry v. Effery, 'and other cafes in pages 211, 212; 214,
222, 232, 236, 268, 302, 303, 337 338, 343, 353, 354>

It will probablz be contended by the defendant, that
the intention of the affembly in requiring an entry, was
to give notice to fubfequent purchafers; and that notice
given or gained inany way is fufficient. But it has been
dhewn that here was no appropriation by Mafon; and
that the land until appropriated is wafte. The land law
fhews this becaufe nothing but a regular title is protected
by that law. In a ftatute introducing a new law, or
prefcribing the mode of acquiring new rights; affirmative
words imply a negative of all other modes of ‘acquiring

that right, or fulhlling the terms of that law. The land.

law by giving one way of acquiring titles, negatives all
other modes.  In 4 Bac. db. 641, 1t is faid, « If anaf-
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<« firmative {tatute, whichis introdutive of any new law,
¢ limits 2 vhing to be done in one manner, it fhall not,
¢ even where there are no negative words, be done in
¢« any other,” and the following cafes are there cited.—
Stradling v. Morgan, Plowd. 206, (b)—S8ladev. D ke,
Hibarty 298, Weihen v, Baldwin, Sid. §6. He cited
alfo, Lhsrnby v Fleetwond. Strange, 329, and 3 P. Will.
458, 450, 460, 461. The King v, Burrage. Where a
certain mode is pointed out by a ftatute, in which a ttle
may be obtained, a conformity to that incde is a condition
precedeat, without complying with which, no title can
be obtained. Inthe prefent cafe a warrant, an entry, and
a furvey are conditions precedent, and a want of either
is fatal.

Lee.

In the 1oth fa&t, found by the jury, for the plaintiff,
it is ftated, the furvey of 8,400 acres was made on the
entry of 17th Otober, and that the furvey of 8,300 acres
was made on the entry of 29th of April. This muft
prevent the defendant from arguing that the latter {urvey
was made on the entry of O&ober, as well as from pre-
tending that the entry of October applies to the entry of
8,300 acres made in April.

In order to prove that all lands, not entered for in a-
regular manner, were to be confidered as waffeand wnap-
propriated, he cited the cafe of Fones v. Williams, 1 Wafh.
231, in which the court call lands wafte and unappro-
priated, although they had been fettled and occupied for
years.

Mafon, for defendant in ervor.

1it. The entry of Maton, upon which his {urvey of
8,300 acres was made, is fufhciently certain, and the
furvey is in conformity to the entry.

2d. Admitting that the entry w-s vague, and not cor-
refponding with the furvey, yet Mafon having paid for
the land, and furveyed it, quoad the commonwe lth, he
was a boni fide purchafer, for a valuable confideration,
and entitled to the land, provided no fiep had been taken
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by any other perfon to acquire title to this lina, previous
to Mafon’s {urvey.

3d. Mafon having appropriated this Jand by a furvey
aftually made, returned to the {urveyor’s office, and re-
corded, the lind ceafed to be wafte and unappropriated
land: And Wilfon, having a perfcét knowledge of thefe
fadts before and at the time he made his entry, wis and
is, (if he could acquire title at all) in the character of a
fecond purchafer with notice of a prior fale of the fame
land, 7and therefore was a fraudulent purchafer.

'4th. 'L he praintiff in-error is not, under the provifions
of the law, entitled to a caveat im this cafe, becaufe the
better right, which the law meant to protect, was a right
exifting before or at-the time the furvey to be caveated
was made.’

1ft The entry of 8,300 acres is fufficiently-certain, by
its reference to the entryof 3,400 acres: 'The furveys
of ‘both entries are:upon the identical tradls originally in-
tended to be-located. * "The firft defeription of them in
April, 1780, was inaccurate on account of the miftake
in the names of places. TIhe particular forks and branches
~ had at that time fearcely acquired any names at all. The
faQs ftated in this cafe do not admit that the names of
the places were known before the beginning of, the year
1780, which is the very time when the entrics were niade.
It does not appear thatthe place pow called the moath of
weft fork was known by that name before Mafon made

his entries. It may be a name fince acquired, or given

by the furveyor or his deputies, who are the perfons that
generally give names to placesin new countries. So foon
as the fallof the fame-year Mafon found that the deferip-
tion was ot fu_ﬂicicntl‘y accurate; ard made an explana-
tory entry- declaring what place he-meant by the mouth
of the weft firk, and Rating it to be the forks of Panther
creek where it mouths into Green river, A miftake of the

kind was by no means improbable, in the then wid a 4
uninhabited ftate of the coumtry on and about Gre/n

river, when. it was dangerous on account of the Indi ns-
oto attempt to fet a compafs. That fuch miftakes w sre

general is evident from- the names of places which v fere
given. Thus the weff fork, -is-in fa@ a north-eaft fork 3
i . X
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Wirson  whatis called the eaft fide of Panther creek, is truly the
v fouth-weft fide. The entry of April, was in fubftance,
Mason.  the location of the trat furveyed ; and the memorandum
Seev—= of Mafon in O&tober, was only fixing with more accura-
cy what was before in fome degree vague. If this was
the fa&t, then the entry of O&ober was not a re-location
of the warrant; it was never removed, but was always
fixed to one and the fame {pot of earth. If then the
entry of O&ober is nothing more than it purports to be,
viz. .an explanation of the name of a place which was
before uncertain,. this fame adt of explanation which
rendered certain the location of warrant No. 1, muft of
neceflity alfo render certain the location of No. 2, which
depends, for its beginning, upon the location of No. 1.
da certum ¢ft quod certum vedds poteff. The two locations
are dependent upon-and conneéted with each other; and
the explanation of the firft muft alfo explain the fecond.
It is evident that it was Mafon’s intention that the two
tralts fhould lie along fide of each other, and the ren-
dering certain the firft, upon which the fecond was de-
pendent, could never bg confidered as withdrawing the
one from the other, and placing themr many miles afunder.
If it was Mafon’s intention in Oétober to make a new lo-
cation why did he not avow it? No perfon had applied
to. appropriate the land he wanted. No one had inter-
fered, or was about interfering to take up that tra&. There
~was nothing to prevent him from exprefsly withdrawing
the entry of April, and making an entire new location..
But his objet was not to remove the location which he
had a&tually made, but only-more fully to explain the
ideas which he had at firft intended to exprefs, but which
on account of the inaccurate knowledge of the names of
places and of the real geography of the country, he had
failed to do. Taking then the entry of O&toberas an ex-
planation only, it applies as well to fix the true location
of warrant No. 2, asof No. 13 and the furvey of No.
2, is as correfpondent to its entry, as that of No. 1, is
to its entry..

Nothing can more clearly prove Mafon’s intention to be
to explain, and not to remove his entries of April, 1780,
than his omitting to fay any thing refpeting his former,
entry of 8,300 acres, at the time he was explaining the
entry of 8,400. DBecaufe having no idea that his act
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would be conftrued to be any thing more than an expla-
nation, it muft apply as well to the former as to the lat-
ter. Butif his intention had been to remove the location
of warrant No. 1, he would either have exprefsly re-
moved No. 2, at the fame time, or elfe would not have
ordered the furvey of No. 2, to he made contiguous to
tha;q of No. 1. He might as cafily have explained No. 2,
as No. 1.

Words are but the reprefentatives, and not always the
true reprefentatives, of ideas. They do not always ex-
prefs, nor are they the uncontroylable evidence of the
ideas of the perfon ufing them. They may be explained
by the tone of the voice, by the emphafis, by the geftures,
or by the actions of the perfon fpeaking. To determine,
at a fubfequent period of time, the nature of the act
from the words ufed, and not to fuffer the words to be
explained by other proof of the nature of the ad, is not
a fair mode of feeking for truth.

The queftion is, what particular fpot did Mafon mean
to locate by his entry of April? - He has himfelf an{fwered
the queftion by his explanation in O¢tober. - The only
doubt can be whether he fpoke the truth. He certainly
had no motive for deception. There were then no con-
tending claims. No other perfon had attempted to locate

the land which he wifhed to appropriate. He had no.

reafon to with to preferve the priority of his entries, be-
caufe the book of entries was open before him.and he
could fee that no perfon had. entered for the fame land
a new entry therefore in OQober. would have been as
good as his old entry in April.

‘The aét of affembly fays that the warrant < fball be
good and walid until exccuted by aclual furvey.” The furvey

“then, and not the entry is the execution of the warrant..

The warrant merges in the furvey. This fhews that the
legiflature attached greater imporiance to the furvey, than
to the entry.

If then the land furveyed, is the fame land which Ma-
fon fixed his eye upon, but inaccurately defcribed in
April, then the furvey was correétly made and purfuant
to the actual location,
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2d: But admitting, for the fake of argument,  that
the furvey did not correfpond with the entry, et Mafon
having paid the modey for the land, and {urveyed it, he
was, asto th: commonwealth; a bona fide purchafer, for

- & valuable confideration and entitled to a grant of the

land. The commonwealth could not refufe, becaufe the
want of an entry was no injury to her. Mafon had his
choice among ail the wafte and unappropriated . land in
the {tate. It was of noimportance to the commonwealth,
whether he ook this traét or another. The common-
wealth fold ali her la::d at the fame price. The land was
wafte and unapprepriated, and the warrant being exe«
cuted by actual furvey was fpent and gone, funélus officio.
The commonwealth had no means to prevent the ema-
nation of a grant. As between the commonwéalth,
sherefore, and. Mafon, this was a rontradt, for that fpe
cific ik of land. It was as if the warrant had been
fpecial, for that particular land. The warrant, having
been originally general, bocame fpecial, as againft the
commonwealth, by the furvey. ‘The land_ ceafed to be
wafte and unapprepriated, s to the commonwealth, who
was bouud by.the furvey and could not fell it to another.

3d. This being the cafe, and Wilfon having a full
knowledge of all thefe faéts before he made his entry,
became a mala fide purchafer. This is one of the grounds
upon which judge Innes decided the cafe; (here .the
opinion of judge Inncs was read, with the. authorities
there cited.) As a fecond purchafer with notice, he
could take only the right which the commonwealth had,
fubject to the contra@t with Mafon.

.'The preamble of a ftatute is faid to be a key to unlock
its meaning. It appears by ‘the prdamble of the a&t of
177¢, to have been the objet of the legiflature, 1ft to
enccurage migration, and tb promote population; 2d to
increafe the revenue.

To induce perfons to.become purchaters it became ne-
ceflary to fecure their titles, and for this purpofe, as the
fituation of the country would not -permit them in all
cafes tp make actuul furveys, an entry, or location of the
land entgred in the fupveyor’s booksy was to be confidered
as cquivalent to-a furvey, for the purpofe -of ‘appropri-
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aging the land.and fecuring a title.” A \furey, returned
aBqd recorded, ig, ir itlelf, 2 more unequivocal ack of
apprepriation than an-entry, afd the Jaw has made it the
only means of exccuting the warrant, No time is fixed
by law' fqr: the making the furvey, bepaufe in many ‘parts
of the Rate it was at that time impoffible to. make- it ont
-account :of Indians, and no time podld be afcertained
with any degree of precifion. when. it would become’ polw
fible. Yor the fecurity of fubfequent purchafers, it alfo
hecame’ neceffary thit {ome means of motice fhould be
prefcribed, that they might avoid an: intcrference with
prior rights. Hence it was enatted that the locations of
warrants fhould be-entered i a book, and. fhould be {o
fpecial that-othérs might be enabled, -with certainty td

lgcate other warrants on the adjacent refiduum.’ Theobs .

jelts-of the commonwealth in requiring entries was not
to fecure her own immediate intereft, but that of pur-
chafeys, by giving . them notice: and if the fubfequent
purchafer acquires fuch notice, it-is of vio importance
whether it be.by-an entry which was liable to be changed;
or by an aQtual furvey recorded, which was a complete:
execution;of. the warrant and could not be altered. In-
deed the Jatter feems to be'the more complete and effec-
ts1al notice, and to anfwer the intention of the legiflature
better than notice by an entry only.: ‘

.- The other objet of the legiflature was to raife money.
If then complete notice of -the location was given to the
Aubfequent purchaler, and the money paid :to. the. ‘eam~
monwealth, the two obje&ts of the legiflature were fully
anfwered, and neither the commonwealth nor that fub~
{equent purchafer had any right to complgin. No injury’
was done to either. The.perfort who with full notice of
thefe facts, infifts upon becoming a fecond purchafery
becomes fuch in his own wrong, and if a lofs muft fall
upon either, it muft light upon him, who thus volunta-
rily put himfelf in dangeri Where the objet of a fta-
_tutory provifion is only to give notice, if netice is had-by
other, means, it has the fame effeét as if given:in the'mode’
required by the ftatute. Such have been the uniform de-
cifions in England .on the ftatutes of inrollment, and.fo
well eftablifhed is the do€trine that it can not'be neceflary
to cite authorities to fuppott it. Although where a new
right'is given by flafutes, a ftrit compliante with the

AWirsok
U
Masok.
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‘Wirsor provifions of the flatute is neceflary, yetit is not neceflary:

V.
Mason,

for every purpofe.  Blackwell v. Harper, 2 Atk. 94, 93,

Mrs. Blackwell having defigned and engraved certain

drawings of plants, but omitted to engrave on the plate

the day of their firlt publication, as required by the fta-

tute, lord chancellor Elardwickc decreed a perpetual in«

{')un&ion'againﬂ Harper, notwithftanding that omiffion ;
ut did not decree an account of the profits.

It will not be forgotten that Handley, a deputy furveyor
af the county, was the partner of Wilfon in this bufinefs,
and was the perfon who altually made the entry, and
that he fraudulently took advantage of the knowledge of
Mafon’s furveys, which he acquired by means of his of-
ficial fituation, contrary to the exprefs provifions and {pi-
rit of the a&t of aflembly of 1779, which enaéls, that « for
<« preventing hafly and furreptitious grants and avoiding
« controverfies and expenfive law fuits, no furveyor fhall at
“ any time within twelve months after the furvey made,

-« iiTue or deliver any certificite, copy or-plat of land by

¢ him furveyed, except only to the perfon for whom the
« fame was furveyed.” This claufe of the a& was mad¢
for the very purpofe of preventing others from taking
that advantage of furveys which the deputy furveyor
himfelf has here taken; the law not contemplating the
cafe of a furveyor fo regardlefs. of -his duty and of his
oath'as to be gwity of an a& like this. A title thus
founded in fraud can never be fupported. Upon a ca~:
veat the court is to exercife a chancery jurifdition. The
a€t fays ¢“the court fhall proceed to determine the right
< of - the caufe in a fummary way.” This they cannot do
without chancery powers. The court in Kentucky has
fo conftrued the a&, M. 8. 8. reports, p. 60, Ifaacs v,
Willis, and alfo in page 224.

-If Wilfon, by purfuing the ftri€t letter of the law, has
acquired-any thing like a/ega/ right, the court, as a court
of chancery, wdf confider thofe circumftances of fraud
which goto invalidate his right in equity.

4thy Wilfon is not, under the provifions of the law,
gntitled to a caveat in this cafe.

The proceeding by caveat is in derogation of the com« -
mon law, and therefore the a& which authorizes it is te
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be conftrued firictly,. The act mentions only four cafes
in which a caveat may be entered. 1ft. If the plat and
certificate of furvey be not returned into the land office
within twelve months after the furvey made, it fhall be
lawful for any other perfon toentera caveat. 2d. If the
breadth of the plat be not one third of its length. 3d. If
any perfon fhall obtain a furvey of lands to which another
hath, by law, a better right. 4th. When upon a caveat
judgment. fhall be given for the defendant and he thall not
lodge a copy of that judgment in the ‘land office within
three months thereafter. In the 1ft, 2d and 4th cafes

the caveat is allowed for the purpofe of proteting the

rights of the commonwealth ; -they do not apply to the
prefent queftion. In the 3d cafe the caveat is given as
a remedy to him who hath by law a better right, and it
is upon this ground that Wilfon claims the procefs..

If we examine the words of the law according to their
grammatical conftruion, or compare them with the

{pirit and objet of the law, we fhall find that the better

right which can fupport a caveat, muft be a right exifting
at the time of the furvey obtained, and not a right arif-
ing afterwards. The words of the act are ¢ if any per-
fon shall obtain a furvey of lands to which another hath
by law a better right.” The word bath is in the prefent
tenfe, and muft apply either to the time of paffing the
law, or to the time of committing the injury which 1s the

caufe of the caveat. It could not apply to the time of-

paffing the a@t, becaufe at that time there exifted no rights
to thofe wafte and unappropriated lands which were the
fubjett of that aék. The better right then, was a right
to be derived under thatlaw. The injury to be remedied
by the caveat was the injury done by a furvey of lands to
which another fhould have a better right. But a furvey
of lands, to which no other perfon had 4 right, can not
be an injury to any one, and can be no ground for a caveat.
As to Wilfon’s being in" the fituation of one certans de
damno evitando, the affertion can not poflibly be deemed
correét. If he is in danger of lofs, he has knowingly
put himfelf in danger; he has fought the pofition he is
in, with a full forecknowledge of all its evils. He was
under no neceflity of interfering with Mafon’s claims.
His warrant was general. The wildernefs was before
him, and he knew where Mafon bad furveyed his Jand,

WiLsons

V.
Masow.
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The fame lord Kaim; whoTays, ¢ no man is confcious of
% wrong when he ‘takes advantage of an error committed
«by another, to fave himfell from lofs,” fays alfo in the
fame" breath, e but vin Jucro. captands, the moral fenfe
« teathcs o difficrent leffon. © Every one is confcious of
“« wrong when an error is.laid hold of to make gain by it!
 The cordcioufnefs of injuftice, when fuch advantage is
s¢.taken, ‘is ‘indeed- inferior in degree, but the fime in
¢« kind with the injuftice: of: yobbing an innocent perfon
“ of hidgoods or his reputation.”  Here Wilfon evidently
bad an intehtion of  making gain by the error of Mafon’;
and if by that meang he has:put his purchafe money at
tifk, it is not for acourt of law or.of equity to be anxious
to aflift him. Wilfon, finding. that:Mufon had an advams:
tage by the priority'of his location,” contrived (by the af-
fitance of Handley, - his frauddlent coadjutor) a plan by

“ which he hoped to reap the fruits of Mafon’s induftry;

and now he would fain. make the court believe he was an
innocent purchafer, ftrivimg to. avoid a lofs, the dangerof
which he had iricuired by pure. mifadventure.

Upon the whole then, Mafon having obtained a right
to this tra€t of land again{t the commonwealth, and Wil~
fon having notics of that right, before he purchafed; has
no claim at all ; but if he had, his remedy is not by caveat.

~Fones, on the fame fide.

"This caufe naturally divides itfelf into two queftions,

1ft. Whether Mafon has acquired a right to the patent.

2d. If Mafon has not, whether Wilfon hasy for if
neither has a right, Wilfon can recover nothing.

The entry.of Mafonin April, 1780, is fuppofed to be
fo abfolutely binding upon him, -that he could-.not alter it

‘without withdrawing it entirely, notwith{tanding that he

fubfequently faid he was miftaken in fuppofing the land
to lic above the weft fork, when in fa@ it was below. ‘A
man may go upon the land and fix in his mind a certain
tract, but when he goes to the furveyot’s office he may
miftake its fitvation, and fay it is on the eaft when it lies
on the weft, or.the north when' it lies on the fouth ;. but
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when he difcovers his miftake, an cxplanation is no evi- - ~witLson
dence that his choice has been altered. - Here is no proof

of an intention to withdraw his firft entry ; or to appro-  Massow.

riate a different tragt of land from that which he firft \exiymieset

intended.  The only evidence which can be drawn from

the entry of O&ober is, that he had been miftaken as to

the point of compafs, and as to the name of a particular

fork of Panther creek. The land which he had chofen

lies above a branch of Panther creek which he fuppofed

to be called the Weft Fork, but which is not now known

by that name. Mafon was one of the firft, if not the

very firft adventurerin the lands on Panther creek. There

is no evidence that particular branches of that creek had

names given them before he made his entries in Aprik

He had as good a right to give names to places as any one

elle. S i

But a furvey itfelf is as good a location -as an entry.
Indeed it is better, -becaufe it is an atual location and oc-
cupation of the land. “The lines are not merely defcribed
by words which are uncertain, but are marked out uport
the land itfelf. It is a pedis poffiffio, *an altual feizen. A
furvey differs from an entry as a diagram differs from 4
problem 5 or a propofition from its demonftration. If
notice is the obj«¢t of -the ftatute, a furvey recorded is
better than an entry, as it is more decfinite and certain.
If the obje&t is to give evidence of an appropriation, it
is better than an entry in the furveyor’s book, becaufe it
is an a& in pais, an actudl pofleflion. The one is but
the command to lecate, the cther is the location itfelf,

In this cafe entry does not ¢bnfli€t with entry, and fur-
vey with furvey ; but a prior {furvey and occupation, with
a fubfequent entry. '

A ftrong difference is made by the aét of affembly be-
tween a {urvey and an entry. The firft is a fatisfaQlion of
the warrant; and various claufes of different aéts fpeak of a
furvey as the execution of the warrant. But the entry does
not affect the warrant, which.is declared to be ¢ a/aways
<¢ good and wvalid until executed by aflual furvey.” The en-
try therefore is but an intermediate pracefs by which the
party gains a priority of right; it is ntended merely asa
{ubititute for a furvey, until an « altual Jurvey” can be

L
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Wiison made. If, therefore, there had been no entry at all, yet
. Mafon’s right is equally good as if His entry had been
‘Mason.  free from queftion.  He has done the principal aét itfelf,
‘e~ for which an' entry is only a temporary fubftitute. Per-
haps be ran fome rifk before his furvey was obtained
but when 3 {urvey 1s completed the warrant and the entry
are vo longer of any effect or validity ; they merge in the

{utvey as the furvey does in the patent.

2d. With refpet to the plaintiff’s right, it fe¢ms clear
that it muft be a right exifting at'the tume of the furvey.

If we were difleizers, as it is contended, then wé
gained a' defeafible inheritance. We had pofleffion, and
whether legal or not, is of ‘no confequence; it was-a bets
ter right than Wilfon’s, and good againft all the world
but the lawful owner. '

- The acquifition of a legal title takes away the remedy
by caveat. The warrant, entry and furvey, conflitute
.only an incipient equitable title, t6 be completed by the
patent, which a caveat is the proper procefs to arreft. This
being then entirely a'conteft about equitable rights, the
procefs by caveat muft be an equitable remedy, and gives
the court an equity jurifdiction. ' '

If this caveat had not prevented, there is no doubt that
Mafon, having obtained.and returned his furvey in du¢
time; would have had a patent as a matter of courfe.

Suppofe the commonwealth had. attempted, like any
other vendor, to defeat the claim of Mafon, would not
a court- of chancery have compelled a conveyance?
Every thing had been done by Mafan which the come

- ‘'monwealth had a right to require;; as againft her there-
fote there' muft have been a decree. If fo, then this
‘coutt, exercifing the fame chancery powers with- the
court below, will give the fame judgment which - that
coutt has rightfully given, in deciding that a contrac
exifted between Mafon and.the commonwealth which a
couyrt of chancery would have carried. into effet; and
that, Wilfon having a full knawledge of that exifting con-
tradt, became a fubfequent purchaler ;. and, therefore, ag
to Mafon he was 3 purchafer ‘mali fide, and can never
defeat the right of Mafon.



‘DECEMBER, 1801. 83
Doveifs, in reply..

Can lands be appropriated in more ways than one? If
it is decided that the .mode of appropriation is unigue,
then there can be no tantamount a&. . The one modg
pointed out by the ftatute muft 'be purfued. In attempt-
ing to come at the-true conftru@ion of theland law of
1779, itis highly important to take into confideration'the
act whbich immediately precedes it, for the fettling of

certain then exifting claims and rights. ‘They may indeed

be called twin alts, being paflfed on the fame day, and
referring to each ather. The preamble of the.firft aét re-
cognizes the great variety of claims, and the evils refulte

ing from various modes of gaining atitle to lands; tore-

medy which it declares it to be neceflaty. ¢ that fome cer-
s tqin rule fhould be eflablifbed,” &c. The legiflature, aft‘er
fettling exifting claims, go on to provide 3 mode of ac-
quiring titles 1n future, and to fix certain rules which
thould be. obferved by all future purchafers of public
lands. The great evil intended to be remedied, was the
exiftence of multifarious modes of acquiring titles. To

give the a&t its proper remedial effed, it muft be con.-

ftrued ftriftly ; otherwife the evil would continue to be
as great as ever. For if you once decide that titles miay

be acquired in any other mode than that pointed out by
the ftatute, you open again that door to perplexity and.

ambiguity which the legiflature intended to clofe farever.

It may not be improper here to remark, that no ob-
je&tion has been raifed to the iatrinfic metits of Wilfon’s
claim. All the objettions arife from its relation to Ma-
fon’s. Wilfon, therefore, has an intrinfic legal claim,
which nothing can defeat but a prier -appropriation of
the land. This brings us again to the great queftions,
what is a legal aét of appropriation? and what lands can
be called wafle and unappropriated ?

_'To afcertain the meaning of thefe expreffions it is not
neceflary to confuit a gloffary. The manner-in which the
legiflature has ufed them on various occafions will leave
no doubt upon the fubje€t. Sometimes ‘they call land
wafte and unappropriated after it has been fettled, and
. fometimes even after it has been cleared and ‘cultivated 5
and lands onge legally appropriated by legal entry, may

WiLson

Ma SON,
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AN ison  again'ecome wafte and unappropriated by the purchafer’s

-, not following exactly the provifions of the law. Hence

‘Masow. it i3 apparent that when the legiflature ufe the terms

Nesammmn+—=" wafte and unappropriated land, they mean lands not ap-
propriated in the manner prefcribed by law.

We are then to enquire whether, at the time of Wil-
for’s entry, the land was fuch wafte and unappropriated
land, as, by the act of affembly, Wiifon had a right to
appropriate.

We contend that an entry is affential,” and that Mafon
never entered for the land in difpute. The entry called
for by the furvey is the entry of April, 1780. That is
clearly an entry for other land. It is a certain and- a {pe-
cial entry. Its beginning is certain, and is above the weft
fork. The furvey 1s fome miles below the weft fork. But
we are told the name of weft fork is uricertain. That the

fork fo called is-not a weft fork, but a north-eaft fork.
But a mame is different from a defcription. The name is
arbitrary, and as long as a thing is.known by-a particular
name, it is of no importance what that name is.

‘But ignorance of the country and the danger of ac-
quiring accurate knowledge of it, are alleged both as a
proof of, and an apology for the vaguenefs of the entry.
If evidence and excufes of this kind are to be allowed,
they will totally defeat the provifions of the law. It will
let in thofe loofe and vague claims which it was the ob-
jet of the legiflature to prevent. It isbegging the quef-
tion to argue that Mafon was under amiftake becaufe he
chofe to alter his entry 3 and that what was originally in-
itfelf certain, was uncertain, becaufe Mafon by a fubfe-
quent act chofe {o-to confider it- But there was a reafon
why Mafon fhould with to give it the appearance of
a miftake rather than of a removal of his entry. If he
“had exprefsly withdrawn his former entry, he would
have loft his priority; and to fave himfelf the trouble of
,examining all the intermediate entries, as wéll as the ritk
of omitting ary of them, he chofe to hold up the idea of
corréting a miftakes

The entry of April then, being fufficiently certain,
the warrant attached itfelf to it, and the warrant and
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entry taken together had the fame effe@ as a fpecial
warrant defcribing that identical tra of land. If Mafon

fcriptively the land, be could have no other land than
that defcribed in his warrant.- When he bought his ge-
neral warrant he had the power of fixing its location at
his eléction ; having made his eleétion, the power is ex-
pended, and the location fixed.*

But it is contended, that 1t the entry for 8,400 acres
was removed, the entry for 8,300 was removed alfo;
that the one is dependent on the other. This we deny.
How is it- dependent? Can not one exift without the
other ? Or is it becaufe both were made by one perfon ?
Suppofe the entry of warrant No. 2. had begun at a
mile diftance due north from the upper -corner of entry
No. 1. Would the removal of No. 1. be a removal of
No. 2? '

The defcription of the beginning of No. 2. was onlya
defcription of a certain place, as was thatalfo of No. 1.
and his removal of the location of warrant No. 1. did
not alter that place. Suppofe you make an entry, the
beginning of which is a certain natural boundary. 1make
an entry beginning at the north corner of yours. You
afterwards remove your entry. Does mine follow yours
whether I willornot ? Again, it is faid that No. 2. could
not be furveyed without furveying No. 1. But this can
make no difference, it might make fome additional trou-
ble, but creates no impoffibility. The lines of No. 1. may
be run fo s to afcertain the beginning of No. 2.

It is faid that a furvey is as  good an act of appropria- -

tion as an entry, and equally anfwers all the objefls of
the ftatute. This might be a good argument, if the court
could make laws; but the law does not fo confider it.
It- limits no time in which the furvey fhall be made.
The fyrvey, therefore, can not be confidered as the a&t
of appropriation.- By the old land law, indeed, a furvey

* Wifbingion, Yuflice. Da you deny theright of removing an entry ?

Daveifs  If it were res integra, 1 fhould. But the whole Janded pro-
perty of Kentucky would be fhaken by fuch a judgment T admit, theres
fore, that an entry may be removed; but Mafon, as we conténd, has not
semoved his entry of 8,300 acres.

Wirson

U
had hought, or could buy a fpecial warrant ftating de-, Mason.
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Wireon was the fubftantial appropriating aét; but the.laft claufe
@. of the land law, p. 98, has altered it in this refpe.
Mason. : . ‘
"‘"’V"—‘ == It is contended alfo, that a furvey is better notice than
an eptry.

.When a law only modifies certain exifting nghts, it is
to be confidered according to the rules of cquity; bug
when a man claims under a law giving a right which did
not'exift before, he muft bring his cafe ftri¢tly within the
law. 4 Bac. ab, 656, 12 Mad. 540, Birch v. Bellamy.
Viner, tit. flatute 506, 507.

‘Notice was not the only ob_]e& of the law in erfcrnb-
mg an.entry, The greater obj€t was to aveid confufion
m the fale of lands, and perplexity in the titles, which

would have a bad effc@ upon the fale, and to eftablith
an uniform mode of appropriating lands and locating
warrants. The argument that a furvey is better notice
than an entry goes to prové that an entry is unneceffary.
The fyrveyor is'the agent of the commonwealth ‘with Jin
mited - powers, which muft be ftrictly purfued or his aly
are;void. He is by law direted to proceed in a pamcular
manner, and muft not deviate. A fpecial power given
by ftatute muft be friGtly purfued, 1 Bur. 450, Rex v.
Loxdale, The furveyor muft purfue the entry; and a fur-
yey not correfponding with the entry is void. The ftatute
has made an entry neceflary. In a ftatute creating a new
law, affirmative words i impiy a negative. Appropriation
means a fegal appropriation. The book of furveys could
not be intended to give notice, becaufe it is by faw fhut
up for twelve months from every eye but that of the fur-
veyor and his employer. The furvey itfelf could not.be
notice, becaufe at any time within three months it is
alterable by the party, or by the furveyor, and until the
end of " the three months it does not bind even the party
}nmfelf ar the furveyer, and for twelve months afterward,
it is by law kept. fecret.

The law being affirmative that you fhall give one kind
of notice, implics the negatwc that no other notice {hall
be fufficient. The furvey in itfelf was wrong, illegal and,
void. An aé initfelf wrong can never be the foundation
of right. Land law, p- 90, and Talbot v. Seeman, this day,
decided.
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But in the whole courfe of decifions'in Kentucky a  WivLson-

furvey has never been confidered as giving a right. The w.
adjudications for eighteen years do not thew the date of -Masox.
a furvey to be material as to notice,” nor has it ever been —~—
fo confidered. There has never been a title fupported up-
on a furvey without an entry fincg the year 1779. 'To
overthrow this courfe of decifions would fhake the titles
of half the land in Kentucky. Arguments drawn from
‘the inconvenience of unfettiing titles to real eftate have
always been refpedted. If itisan error, yet where it is
¢ eftablifhed and has taken root, upon which any rule of
¢ praperty depends, it ought to be adhered to by the judges,
« till the legiflature think proper to alterit, left the new
¢ determination fhould have a retrofpet, and fhake many
¢ queftions already fettled.” 1 B/ Rep. 264, Robinfon v.
Bland. 2 Bl. Rep. 696, Rice v. Shute, 1 P. Williams 223
Regina v. Ballives and Burgenfis de Bewdley., In1 P. Wil-
liams, 399, Goodright v. Wright. The court faid  that
& the alteving fettled rules concerning property is the mof}
¢ dangerous way of removing land marks” The fame doc-
trine is held in 2 P. Will. 2 Dawes v. Ferres, and in'
Wagstaff v. Wagstaff, 2 P. Will, 259. -

‘The furvey could be no notice to Wilfon becaufe it was
ilterable, he knew it ought to be altered, and he might .
well fuppofe it awould be altered. The book of furveys is
no record, and is not of more authority than the book
of entries, which is the only book to be reforted to, to
know what lands have been appropriated.

But if the furvey was notice, it was notice only of an
illegal a&.- Notice can not make that lawful which was
unlawful in itfelf, nor that unlawful which was in itfelf
lawful. 4 Term Rep. 639, Fare v. Newman.

The court took time till this term to confider, and
now the chief juftice delivered the following opinion :

Opinion gf the Court.

THIS is a writ of error toa judgment of the court of
the United States for the diftri¢t of Kentucky, rendered
on a caveat, and is govertied by the land laws of Virginia.
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In the year 17709 the legiflature ot that commonwealth
opened a“land office and offered for fale, with fome re-
fervations, fo much of that tradt of country lying within
its boundaries fouth-eaft of the river Ohio as was then
unappropriated : a part of which now conftitutes the ftate
of Kentucky. '

Every perfon who would pay at the rate of forty
pounds for one hundred acres into the treafury of the ftate,
became entitled to fuch quantity of wafte and unappropri-
ated land as was, at that rate, equivalent to the money paid,
for which a certificate was given to the regifter of the
land office, whofe duty it was on receipt thereof, to iffue
a warrant for the quantity of land purchafed, authoriz-
ing any furveyor, qualificd according to law, to lay off
and furvey the fame. A warrant might alfo be iffucd on
certain other rights.

A chief furveyor was appointed for each county, whofe
duty it was to nominate a fufficient number of deputies
for the bufinefs of his county, and the law proceeded to
diredt that ¢ every perfon, having aland warrant founded
“ on any of the before mentioned rights, and being de-
« firous of locating the famne on any particular watte and
¢ ynappropriated lands, fhall lodge fuch warrant with
« the chief furveyor of the county wherein the faid lands
« or the greater part of themlie, who fhall give a receipt
¢ for the fame if required. The party fhall direét the
¢ Jocation thereof fo fpecially and precifely as that others
¢ may be enabled with certainty to locate other warrants
¢ on the adjacent refiduum; which location fhall bear
¢ date on the day on which it fhall be made, and fhall be
« entered by the furveyor in a book to be kept for that’
¢« purpofe, 1n which there fhall be left no blank leaves or
¢ {paces between the different entries.”

George Mafon was one of the earlieflt purchafers under
this law.

On the 29th of April, 1780, he made the following
entries :

« 1780, 29th April, George Mafon enters 8,400 acres
« of land to begin on Panther creck .on the eaft fide
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« thereof, oppofite to a beech on the weft ide about four Wivson
< miles above the mouth of the weft fork, and to run up M‘v-
« and down the faid creek and eaftwardly for quantity.” ASON.
‘ - ylorq AN ,
« 1780, April 20th, George Mafon enters 8,300 acres,
s« to begin at the upper corner of his 8,400 acre entry, and
¢ to run up the creek on the eaft fide and back for quan-
o tity.” ‘

~ Panther creek purfues a general weftwardly courfe from
its fource till it empties into Green river.

The creek forks fomething more than twelve miles and
one quarter of a mile in a ftraight line above its mouth;
and one of thofe forks, the direétion of which towards its
fource is northwardly, has, from the beginning of the year
1780, beeri generally termed the weft fork, and the other
has been terméd Panther creek. ) ’

- On the 27th of O¢tober 1780, Mr, Mafon made the
following entry with the fame furveyor:

% 1980, Oltober the 27th, George Mafon defires te
s make his ‘entry of 8,400 acres, more fpecial on Panther’
« creek, viz. to begin four miles above the forks of Panther
s creek where it mouths into Green river on the eaft fide
« yunning up and back for quantity.”. ’

.In the months of September and O&tober, 1783, thefe
two entries of 8,400 and 8,300 acres were furveyed by’
James Hord, one of the deputy furveyors of the county
of Jefferfon, which furveys, as was the cuftom, were
made conformably to the inftruétions given by Mr. Ma~
fon’s agent

The furvey of the ertry of 8,400 acres is fuppofed to
conform to the explanation or amendment of that entry
_made in O&ober, 1780. It begins four miles above the
mouth of Panther creek and fomething more than eight.
miles below its forks. ‘ '

The furvey of the 8,300 acre entry adjoins the furvey
of 8,400 acres on the upper fide ; and the plat was fhown -
by the furveyor beforehe would réturnit to the then agent
; M )
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Wirson of Mr. Mafon, who, after its fuppofed variance from the

w. entry was fuggefted to him, approved it and directed it
MasoN. o be returned to the office.
e )

~Thefe {furveys were returned in the courfe of the fall,
1783,

The {uppoted variance between the turvey and location
of the 8,300 acres was afterwards, about the 12th of
September, 1784, pointed out by the furveyor to a fub-
fequent agent of Mr. Mafon, who alfo approved of the
manner in which the furveys were made, and return-
ed them to the land office.

On the oth of April, 1783, George Wilfon enters
with the furveyor of Jefferfon county 4¢,926%acres of
land on Panther creck, fo as entirely to include George
Mafon’s furvey of 8,300 acres.

_ This entry, though in the name of George Wilfon,
was made by John Handley, a’deputy furveyor for Jef-
ferfon county, for his own benefit and that of Chrifto-
pher Greenup, as well as for the benefit of George Wil-
fon, and at the time of making the entry, full knowledge
of the previous furvey made of the fame land for George

~ Mafon, had been obtained by the fajd Handley, who had
feen the furveys in the office and had communicated this
information to his two partners in the entry. :

In the month of March, 1784, George Wilfon en-
tered in the fupreme court of the diftri¢t of Kentucky
a caveat to prevent a grant from iffuing on George Ma-
fon’s furvey of 8,300 acres, becaufe the furvey was made
contrary to location, and becaufe the entry was vague, he
claiming the fame, or fo much thereof as interferes with
his entry made on treafury warrants for 40,926 acies on
the gth of April, 1784.

Pending the caveat George Mafort departed this life,
and the fuif was revived againft Richard Mafon, devifee
of the faid George, at whofe petition it was removed into
the court of the United States, held for the diftrilt of
Kentucky.
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. A crofs caveat was entered in the fame court on the
part of Richard Mafon, to prevent the iffuing a patent to
George Wilfon, arfd thefe caufes coming on to'be heard,
it was agreed that the judgment reridered in the caveat
Wilfon v. Mafon, fhould be alfo entered in the cafe of
‘Mafon y. Wilfon.

In June term 1800, the opinion of the court for the
diftriét of Kentucky was given that the defendant Mafon
bad the better right, and. it was ordered that the caveat
entered by Wilfon fhould be difmiffed.

To this judgment the plaintiff Wilfon has obtained a
writ of error, and the principal queftion now to be de-
c.ld]e;d?by this courtis, which of the parties has the better
rightt -

But before entering on the queftion it may be neceflary -

to notice a preliminary -point made by the counfel for the
defendant in error. 'He contends that in a caveat the de-
cifion of the diftri& court is final, and ‘that the caufe
cannot be carried before a fuperior tribunal,

To maintain’this propofition he relies on an aét of the
legiflature of Virginia, making the judgments of the dif-
tri€t courts of the ftate final in cafes of caveat; and on'the
compaét between Virginia and Kentucky, which ftipu-
lates that rights acquired under the commonwealth of
']Vi\"ginia fhall be decided according to the then exifting

aws.

This argument would not appear.to be well founded
had Virginia and Kentucky even been for every purpofe
independent nations ; becaufe the compact muft be confi-
dered as providing for the prefervation of titles, not of the
tribunals which thould decide on thof€ titles.. But when
their fituation in regard to the United States is contem-
plated, the court cannot perceive how a doubt could have
exifted relpecting this point.. The conftitution of the
United States, to which the parties to this compaét had
aflented, gave jurifdiCtion to the federal courts in con-
troverfics between citizens of different ftates. The fame
conftitutien vefted in this court an appellate jurifdiction
ip all cafes where original jurifdition was given to the

WiLson

Mason.
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WiLson inferiof courts, with only ¢ fuch exceptions and under
v s fuch regulations as the congrefs fhall make.” Congrefs,
M“”N' in purfuance to the conftitution, has pafied a law on the
‘= fubjed}t, in which the appellate junifdiétion of this court
s defcribed in general terms fo as to comprehend this cafe,
nor is there in that law any exception or regulation which
would exclude the cafe of a caveat from its general pro-
vifions. If then the compact between Virginia and Ken-
tucky was even fufceptible of the confirution contended
for, that conftruction could only be maintained on the
principle that the legiflatures of any two ftates might,
by agreement between themfelves, annul the conftitution

of the United States. '

The jurifdiction of the court being perfe@ly clear, it
remains to enquire which of the parties has the better
right. .

The title of Mafon being eldeft is of coutfe the beft
(if it be not in itfelf defective.

In the caveat of the plaintiff in errot two ‘defels in
the title of the defendant are afligned.

-1ft. That his entry is vague..
2dly. That he has {urveyed contrary to his location.

“The firft was abandoned in argument, and does not
appear to the court to have been maintainable.

The fecond fhall now be confidered.

"To fupport the allegation that the furvey has been
made contary to the lo¢ation, the entry and the furvey
are produced. ‘

The entry calls for a beginning on the upper corner of
George Mafon’s entry of 8,400 acres. To afcertain this
fpot reference mult be had to the entry called for. That
is to begin on Panther (‘Ze'ek, on the eaft fide thereof,
.oppofite to a beech on the weft fide, about four miles
above the mouth of the weft forky and to run up and
down the faid creck and eaftwardly for quantity.
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The branch of - Panther creek which was at the date of
the entry generally denominated the weft fork, is fomew
thing more than twelve miles and ope quarter of a mile
above its mouth. The entry of 8,400 acres.is to begin
four miles above the weft fork, and the land in contro-
ver{y ought to be placed above that entry. Yet it is fur-
yeyed below the welt fork. '

. To obviate this difficulty the counfel for the defendant
in error produces and relics upon the entry of October
27th, 1730,

-That entry is in thefe words:

¢ George Mafon defires to male his em-rl‘of 8,400
acres more - {pecial on Panther creek, viz. to begin four
miles above the forks of Panther creek, where it mouths
into Green river, on the caft fide, running up and back
for quantity.” ' :

This entry is contended to be, not a removal, but an
explanation of that which had been made on the 2gth’ of
April, 1780, and being merely an explanation, the fur-
vey of  the land in controverfy, beginniag at the upper
corner of the furvey of -the 8,400 acre tra&t, conforms to
its ofiginal : location, and is confequently free from the
¢xception made to it.

If, this pofition be true, the entry of the 27th of Ocw

tober, 1756, muft defcribe the fame land with that which.

+is defcribed, though with.lefs certainty, by the entry of
the 29th of ‘April in the fame year. :

. But the ‘entry of the 29thof April, calls for a begin-
ning four miles aboye the mouth of the weft fork of
Panther creek, which fork is more then twelve miles in
a ftraight line above the mouth of the creek, and the fub-
fequent entry begins four miles above the forks of Panther
creek where it mouths into Green river. " The weft fork
of Panthet creek and the mouth of the fame ereck wheré

it empties into the river are perfettly diftinét and feparaté

places and were fo underftoed at the time this location
‘was made.

WiLstow
V.
Masoiw,

ey
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It is however contended that in the extenfive wildernefs
offered for fale, accuracy of defcription. was not to be
expefled, and the point of union between a creek and
river might well be miftaken for the forks of a creek.

- This. would not be very probable in any cafe, but is
totally inadmiffible in this, becaufe names of places which
they were generally underftood to poffefs have been ufed
by the perfon locating for Mr. Mafon, and as there are no
other controlling boundaries referted to, they muft be
underftood as defignating the water courfes which were
commonly defcribed by thofe names, ard which any per-
fon inclined to locate the adjacent refiduum, would ne-
ceffarily fuppofe to have been referred to by them.

*- But if -the location of O&ober explains without re-
moving that of April, then the original entry might with-
out fuch explanation, have been there furveyed, and
could not have been properly furveyed four miles above.
the weft fork.

- This would. {carcely have béen attempted.

.Indeed. the counfel for the appellee, in admitting that
an -entry made on the land in controverfy, fubfequent to
Mafon’s entry, but before his furvey, would have been
good, feems to have difclofed an opinion that the original
entry did not comprehend the land in queftion, and that
not the entry, but the furvey. is to be - relied on as the -
foundation of his title. ' ‘

To the court it appears perfectly clear, that the entry -
of the 27th of OQober was a removal and not an expla-
nation, ‘of that of the 2gth of April.

* It has not been contended that the removal of the 8,400
acre entry has alfo removed that of 8,300 acres.

The title of Mafon then if good, muft be thewn to be
fo by eftablithing that a furvey without an entry is 4 fuf-
ficient foundation for a title.

‘With aview to difcover whether this queftion has been
fettled in Kentucky all the adjudications contained in the
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book of reports furnithed by the counfel for the plaintif Wivson

in error, have been examined. It is not perceived cither v
that the queftion has been directly determined, or that Mason.
any principles have been fettled which govern it. e

This cafe then is of the firft impreflion.

The a&t of the Virginia legiflature muft be expounded
_according to the opinion this tourt may entertain of its-
import, without deriving any aid from the decifions of the
ftate tribunals.

In 1779, Virginia opened 2 land office for the fale of
an extenfive unfettled and almoft unexplored . country,
the motives for which are ftated in the preamble of the
ftatute to have been, ¢ to encourage the migration of
foreigners, promote population, increafe the annual reve-
nue, and create a fund for difcharging the public debt.”

Any perfon whatever might become a purchafer of any
portion of thefe linds by paying into the treafury of the
commonwealth the purchafe money required by law. By .
doing fo he became intitled toa warrant authorizing any
furveyor to lay off for him in one or more furveys the
quantity of land purchafed. It was apparently contems
plated by the law that the number of purchafers would
immediately become very confiderable. The condition
of thefe purchafers in this ftage of the contrat ought
“to be diftintly underftood. They had acquired a right
each to appropriate to himifelf fo much of the vacant land
belonging to the commonwealth as he had purchafed, but
no right either in common or feverally, to the whole or
any particular part of the country, until fuch right fhould
be acquired by further meafures.

This was at the fame time the fituation of a great num-
ber of perfons, and a prior was in norefpe€t more eligibly
circumftanced than a fubfequent purchafer, except in the
fingle cafe of both applying precifely at the fame time,
for the purpofe of appropriating each to himfelf the fame
land. Had the purchafer of the firft warrant been negli-
gent enough to hold it up until the whole Jand was ap-
propriated, the title of every fubfequent purchafer would
have been good againft him, and he: would have been
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without remedy. The original purchafe of a warrant
then. creating only a general claim which gave of itfelf
only in a fingle cafe priority of right to the prior pur-
chafer, it became indifpenfably ncceflary to prefcribe a
mode by which this general title fhould be Etisﬁed by
the appropriation of a particular tract of land,

This mode feems to haye been preferibed by that part
of the a&t which fays that ¢ gvery perfon having a land
« warrant and being defirous of locating the fame on any
« particular wafte and unappropriated lands, fball lodge
<« fuch warrant with the furveyor of the country wherein
+¢ the Jands or the greater part of them lie.” ¢ The party
¢ fhall dire& the location thereof fo fpecially and pre-
¢ cifely that others may be enabled with certainty, to los
<« cate other warrants on the adjacent refiduum ; which
s¢ location fhall bear date the day on which it fhall be
¢ made, and fhall be entered by the furveyor in a book
« to be kept for that purpofe.”

This mode of appropriation pointed out by the law ae
that which muft be ufed by any perfon defirous of lo-
cating a warrant on any particular wafte and unappropri-
ated Jand, requires that the location fhall be given to the
furveyor with the warrant, in order to be entered in &
book kept for that purpofe, which is denominated the
book of entries.

It is apparent throughout the whole a¢t that the legif-
lature never contemplated a furvey as being in itfelf an
appropriation of land, or fuppofed that one would be
ever made, if not founded on a previous entry.

Some few of the many paflages which are found in
various parts of the law will be felected to evince this
pofition.

The furveyor is forbidden to admit the entry of any
warrant on treafury rights, except pre-emption warrants,
in his books before the firft day of May next {ucceeding
the paffage of theat. But the prohibition does not ex-
tend to a furvey, and yet this would have been equaily
neceffary if land could have been appropriated by a fur-

-wey ‘without a previous location.
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1t is declared that no entry or location fhall be admit- WiLsox
ted for certain lands which are defcribed in the ak and .
intended to be referved : But there is no déclaration that Masow.
they fhall not be furveyed. This omiffion manifefts an ‘——v—~=}
opinion that they could not be appropriated by furvey
alone.

In prefcribing the duty of a furveyor ‘the law enjoins
him to proceed with all practicable difpatch to furvey all
lands entered in his office; and many rules are givon to re-
gulate the fuveying of entries ; but thereis not a fylluble in
the adt which contemplates or riakes a fingle provifion
for furveys not founded on a prior entry made in the book
of entries.

The mode of appropriation then which the law defig-
‘nates has not been. purfucd, but it is contended that ano-
ther courfe has been adopted which equally produces all
the objcéts defigned to be effeéted by the location in the
book of entries, and which therefore ought to be -eceived
as a fufficient fubftitute for an entry.

The legiflature of Virginia, when bringing her lands
‘into the market, had undoubtedly a right to prefcribe
the terms on which the would fell, and the mode to be
purfued-by purchafers for the purpofe of particularifing
the general .title acquired by obtaining a land warrant.
The court is by no means fatisfied of its power to fub-
ftitute any equivalent aét for that required by the law.

The cafe of Blackwell v. Harper, reported in 2. At~ -
kyns, 93, has been cited to thow the authority of a court
to difpenfe with part of a ftatute direting the mode of
proceeding to be obferved by a perfon’.who claims title
under fuch ftatute, : '

That cafe arofe under an act of parliament which di-
reCts that ¢« any perfon who. fhall invent, or defign, én-
grave, &c. any hiftorical - or other print or prints, fhall .
have the fole right and liberty of printing and re-printing
the fame for the term of fourteen years, to commence
from the day of the firft publithing thergof, which fhall
be truly engraved with the name of the proprietor on -
each plate, and -printed mi‘l every fuch print or.prints,”
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The plaintiff had engraved cemain medicinal plants, 2

‘work deemed within the aét, and had brought a bill to

eftablifh her right to the fole property in them; and to
reftrain the defendant from copying and engraving them,

upon the penalties within the act of parliament.

It was objected that the day of publication from which
the term was to commence had not been engraved, and
fo the a&t had not been complied with-and confequéntly
the property had not vefted.

Lord Hardwicke was of opinion that the property

‘vefted, although the day of publication was not engraved,

and that the words directing the day of publication to

be engraved on each print were only neceflaiy to make

the penalties incur, not to give the title.

« Here,” faid .his lordfhip, ¢ the claufe which vefts
the property is diftinct.”

This opinion howevgr was given with great doubt, and
only an injunction was granted without cofts and without
an order for an account.

‘The cafe of Blackwell v. Harper has, at the bar, been
denied to be law. However this may be, it is certainly
eflentially variant from that before the. court.

The opinion of lord Hardwicke wa{tnot that where
any circumftance was required by 2 ftatute in order to
veft a title, other equivalent aéts might be received as a
fubftitute; but that the particular ftatute on which the
cafe depended, did not require the omitted circumftarce,
fince the property was vefted by a diftin&t claufe.

By a reference to the words themfklves, it will be per-
ceived that the expreflion of the aét of parliament is
fuch as might perhaps warrant this opinion. The pro.
perty is completely vefted before the direction concerning
the date of the publication is given, and lord Hardwicke
fuppofes it to be aqueftion on which judges would differ
whether the fubfequent words were merely direCtory or
defcriptive. A perfe@ property in the fpecific thing was
fuppofed by that judge to have been given by other werds,
and onthat idea his decree is declared to have been formed.
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But in the cafe under confideration no property in the Wivrsow
fpecific thing is fuppofed to have been given by other .
‘words. Notitle to it is created by any other part of the Masox.
act. The purchafe of the land warrant gave a power to St
appropriate, but. was no appropriation, and the ‘mode,
pointed out b{. the legiflature would feem to the court to
be that, which can alone give title to the particular lands.

But if this opinion fhould even be. too ftri&, if am
at entirely equivalent to an entry could be received as a
fubftitute for one, a.furvey does not appear to be fuch an
act; nor does it feem to have been fo confidered by the
legiflature. '

From the circumftances under which the a&t for
eftablithing the land office was paffed, as well as from
the expreflions of that a&t, it is apparent-that the enfry
was intended to give complete notice to other purchafers
that the land located was already appropriated. The
mode of giving this notice it was certainly proper to pre-
fcribe. By doing fo, the numerous doubts and queftions
concerning the fufficiency of notice, which would inevite
ably arife from leaving that important fa&t to the difcre-
tion of individuals, in the firft inftance, and then to the’
difcretion of courts to be exercifed many years after all the
lands thould be located, would be in a confiderable de-
gree obviated. ' ‘

It was doubtlefs an important objet to obviate them. -

The regulations therefore refpecting entries are all cal-
culated to make them as notorious as poflible.—Not fo-
of furveys. '

The entries and furveys are to be kept in feparate books.
Why fo if a furvey amounted to an entry?

The entry muft be dated when made by the locator;
but the time of recording a {urvey may appear or not at
the difcretion of the furveyor, and a {ubfequent furvey
may be recorded before one of prior date.

There are to be no blanks in the bodk of entries, and
this regulation is well calculated for the prevention of
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Wirson frauds in the origin of titles. It does not apply to the
@. book of furveys.
Masonw.
‘=7 The book of entries is open to the infpeQion of every
perfon. ‘The book of furveys cannotbe looked into but
at the difcretion of the furveyor. C

If a prior entry be alleged the perfon affeéted there-
by has a right to demand a copy thereof ;' but no copy of
a furvey can be given to any other than the proprietor
until twelve months after it fhall have been made.

From the whole aét a legiflative intention to make an
entry, and an entry only, the foundation of title to any
particular traét of land is ftrongly to be inferred, and if
even an equivalent act could be received, a furvey does not
agpe_ar' tobe fuchan act. In this particular cafe it is true
that complete notice was obtained- by it, but titles muft

_ reft on general principles, and in the general, a furvey
would not, without fomething more than the law requires,
be notice. - The law, thérefore, can not contemplate a
furvey as of . equal operation with an entry. -

A queftion has been made at the bar, whether a caveat
is in the nature of an equitable altion, and on' the fuppo-
fition that it is of that nature, the counfel for the defend- .
ant in error *has infifted that Wilfon, having exprefs
notice of Mafon’s furvey, was unable to acquire.title to
the land appropriated by that furvey.

~This would be true if the furvey gave to Mafon any
title either in law or equity. But if a furvey without an
entry was no. appropriation—if- it gave no title—then
notice of the furvey could not create a title.

The doétrine of notice is well eftablithed.. He who
acquires a legal title,” having notice of the prior equity
of another, becomes a truftee for that other to the cx-
tent of his equity. But if he has no equity, then there
is nothing for which the purchaferof the legal eftate can
be a truftee. ’

A point in the cafe ftill remains which appears more
doubtful, and concerning which very confiderable difficul-
tics have been felt,
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Although Mafon’s furvey may give him no title, it is  WiLso,

queftioned ‘'whether Wilfon can maintain a caveat againft -
it. : : Mason,

| — ’
"The caveat is a remedy given to prevent a patent from
iffuing in certain cafes where the diretions of the law
‘have been violated to the injury of the commonwealth,
or where fome other perfon hath a better right. The cafe
before the court is that of a better right. The terms in
which this remedy is accorded to the perfon who would .
avail himfelf of it for the purpofe of aflerting his own
title are, “orif any perfon fhall obtain a furvey of lands
¢ to which another hath by law a better right, the perfon
¢ having fuch better right {nay in like manner enter a ca-
¢ veat,” &c. - S

Confiderable doubts were entertained whether the word
¢ hath,” in the defcription of the charalter by whom a
caveat might be maintained, did not abfoldtelz require
that the better right fhould exift at the time the furvey
fhould be obtained. This conftruction, to which fome of
the court were at firft greatly inclined, would have involv-
ed confiderable inconvenience, and would have defeated
what is deemed the effential object for which the remedy
was given. -

Tt has'been already ftated to be the opinion of the court,
that a furvey not founded on an entry is a void act and
conftitutes no title whatever. Confequently the land fo
furveyed remains vacant and liable to be appropriated
by ary perfon holding a land warrant. It is difficult to
conceive that a remedy defigned to enable an individual
who has made his entry in conformity with the law, to
-ﬁrevent .anothey from o6btaining a "grant for the land he

as entered, fhould be withheld from any perfon whofe
entry entitles him to the land he has Jocated. 1Itis not
“lefs difficult to impute to the legiflature an intention to’
protect a furvey to which the law denies all power of ap--
propriating the land it comprehends, or an intention
of .carrying fuch furvey into grant, while another has le-
gally appropriated to himfelf the land thus to be granted.
It would be difficult to.{tate a cafe to' which the principle,
that a remedy fhould befo extended as to meet the mifchief,
would apply mo.c forcibly than to this. If however the



WiLson
T
Mason.

102 SUPREME COURT U. S.

terms of the law had been explicit, thofc terms muft have
controlled the fubjet. But the expreflion of the act is not
if any perfon fhall obtain a furvey to which another at the
time {uch furvey may be obtained fhall have by law a bet=
ter right, the perfon having fuch better right may enter a
caveat, &c. The words of the law are not thus exprefs.
They are, if any perfon fhall obtain a furveyof land to
which another bath by law a better right. The word bath
in its moft {trik and rigid fenfe would refer neither to the
time of making the furvey, nor or of enteringj the caveat,
but to the prefent moment when the word is ufed, and
would require that the better right fhould exift at the
time of the paflage of the at.  This conftrution would
be umvcrfally rejected as abfurd, and all would expeé the
court to underftand the words more liberally, and to ex-
pound them {o as to give fome effeét to the legiflative will.
Some latitude of conftruction then muft be ufed, fome
words additional to thofe ufed by the legiflature muﬂ be
underftood, and this being apparent, the court perceive
no fuﬂicxent miotive for extending the remedy to rights
exifting when the {urvey fhall be made, and denymg it
to thofe which are equally valid and which exift when
the caveat may be entered.

The gaveat-entered by Wilfon is therefore maintainable
under the land law of Virginia, ﬁncc his txtlc had accru-.
ed when it was entered.

The court is of opinion that the diftri¢t court of Ken-
tucky has erred in deciding that the defendant in error hath
the better right, and that their judgment ought to be re-
verfed and annulled. In purfuance of this opinion I am
directed to deliver the following judgment.’

Fudgment of the court.

¢« Whereupon, it-is confidered by the court that the plain-
« tiff Wilfon hath by law the Better right to the land in
« controverfy, and that the judgment of the court of the
« United States for the diftrit of Kentucky be reverfed
¢« and annulled ; and that the regifter of the land office in
« Kentucky do iffue a grant to the faid Wilfon upon his.
« furvey of 30,000 acres of land regiftered in the faid
¢ office, according to the metes and bounds thereof, and



DECEMBER, 18o1. 103

< that the faid plaintiff do alfo recover his cofts expended WiLson
¢ in this court and in the {aid diftri@ court, all which v,

« is ordered to be certified to the faid diftrict court, and . MaAsox.
¢ the faid regifter of the land office accordingly.”

In the cafe of Mafon v. Wilfon, the judgment of the court
was, ¢that the defendant Wilfon hath by law the better
¢ right to the land in controverfy, and that the judgment
¢ of the court of the United States for the diftfi&t of
« Kentucky be reverfed and annulled ; and that the faid .
¢ caveat be difiniffed, and that the defendant Wilfon reco-
¢ ver his cofts, &c.”* ‘

UNITED STATES v. SCHOONER PEGGY.

FRROR to the circuit court for the diftri&t of U. StaTes,

Conneéticut, on a queftion of prize. v
' ScHoonzr

The faéts found and ftated by jﬁdge Law, the diftrict Preey.
judge, were as follow : 2 m
’ nal condem-

-% That the thip Trumbull, duly commiffioned by the forior. court of
¢« Prefident of the United States, with inftruions to tuke admiralty,
¢ any armed French veffel or veflels failing under autho- here a right

. . . f i
« rity, or pretence of authority from the French republic, °f 2PPeal exifte
Y p y P s and has been

¢¢ which fhall be found within the jurifdictional limits of claimed, is not
¢ the United States, or elfewbere on the high feas, &c. as fet 2 definitive con-
« forth in faid inftrutions ; and faid fhip did on the 24th &maation

¢« dayof April laft (April\x 800) capture the fthooner Peg- mean;':,g ;f the
¢ gy, afiter running ber dl)ore a few miles to the weftward 4th article of
s of Port au Prince, within the duminions and territory of the convention

v . : . with France
¢ General Touffaint, and has brought her into port as fet figned Sept. 30,

¢¢ forth in the libel, and it further appears that all the falts, 18oo.

¢ contained in the claim, are truet; whercupon this court The court is as
much bound as

* Asto the neceflity of giving notice in the form preferibed by law, vide the exccutive to

Evans’y Effay on bills, 69 68. 69°70. 7% —~and 2 H. Bl. 609. Nicholfin ::::t no;xnc; Svflﬁ
v Gouthit, T

+ The material fadts flated in the claim arc, that the fchooner was thc'rgci::;';cz}rl:e:?r

property of citizens of the French républic ; that fhe was permitted by Conaernnation
Touffaint (althoughit wa»



